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SURVEY QUESTIONS & RESPONSES
Survey conducted as part@dbmmerce, Crime, and Conflict: A Comparative Survey

of Legal Remedies for Private Sector Liability @&nave Breaches of International
Law And Related lllicit Economic Activities.

l. Disclosure requirements for business entities

1. What sort of material information are businessentities required to provide to
their shareholders and/or public under your jurisdiction’s company law or
securities laws that may be relevant to potentiaitigants? For example, are such
entities required to provide information about:

- material civil litigation?

- risk factors that would impact a shareholder’s nvestment in
the company?

- any reported violations of law or pending proceenhgs arising
from such violations?

- revenues received from, or amounts paid to or oaccount of, a
government or its officials or agents?

1. Listed Companies

(1) Companies whose issued securities are listestark exchanges or whose
issued securities are over-the-counter stockd€tlisompanies” hereinafter) must
submit to the Prime Minister an Extraordinary Replisclosing information
concerning material events of public interest andiaterial events related to the
protection of investors, if any such events ocBecurities and Exchange Act (SEA),
Art. 24-5, Para. 4, Cabinet Office Ordinance Conicey Disclosures of Business
Entities (CODBE), Art. 19. Such “material evenistlude events involving litigation
and other risks such as those risks described bE@DBE, Art. 19, Para. 2, No. 6

! The initial responses to this survey of Japanesevere provided by the Japanese non-governmental
organizatiorHuman Rights Nowcoordinated by Professor Yasunobu Sato, Gradraigram on
Human Security, Tokyo University. The contents @ Burvey response are intended for research
purposes only and continue to be revised in ligipe®r review. The contents of this survey response
are in no way intended as comment on specific aasgglgements, nor are they intended as legal
advice on any of the issues covered. Due to cantraf space, many responses in this text provide
only a basic introduction to the issue and the derifies of specific cases or provisions may not be
fully explicated. Readers seeking practical legifiee should consult a lawyer in the relevant
jurisdiction. Citations and references to this syrvesponse should adhere to the following format:
“Survey Response, Laws of Japan (Human Rights N@emnmerce, Crime and Conflict: A Survey of
Sixteen Jurisdictions’ Fafo AlS, [date accessed}&20The contents of this survey response are
published by Fafo AIS under a Creative Commonsittion-Share Alike 2.5 License.
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and 12). Note that a listed company must submiExraordinary Report regarding
the same kind of events that occurred in relatomstconsolidated company (Id. No.
14 and 19).

a) Where a company is sued for damages where the drolaimed
exceeds 15% of the net assets of the company antbent actually
awarded exceeds 3% of the net assets.

b) Where there is an event that critically affectsdisconditions and
management performance of the company (where thareevent
causing a loss that exceeds 3% of the net asstte cbmpany and
20% of its average net profit of the recent fivang.

In making a public offering or public selling ofcagities, in principle, the intended
action must first be registered with the Prime Mdier. (SEA, Art. 4). A Registration
Statement must be submitted that includes (i) msafiertaining to the public offering
or public selling, and (ii) the name of the compahg business group to which the
company belongs, business conditions of the comgdeuaycial conditions of the
company, and other important matters, etc. (SEA,ArCODBE, Art. 8, etc). As a
matter of course, “business conditions” includehsusk-related information as
described above in connection with an Extraordiieport. Also, “financial
conditions” include financial statements such agalance sheet, a statement of profit
and loss, a cash flow statement, and othdrs.

A listed company is obliged, under the requiremeiitsontinuous disclosure, to
submit a Securities Report to the Prime Minist8EA, Art. 24, CODBE, Art. 15,

etc.). The contents of the required securitiesnegr@ almost the same as those listed
in (ii) above and include the aforementioned riglated information and financial
statements. A company that has a fiscal periazhefyear is obliged to submit every
six months a Semiannual Report ((SEA, Art. 24-3} thust report the conditions of
the company during six (6) months from the statheffiscal year, and that must
include and describe specific information regardinginess risks and/or financial
risks if any relevant material changes have ocdum¢hin the six month time period
(CODBE, Art. 18, etc?)

Financial statements of a listed company must badenaacording to the generally-
accepted accounting standards (GAAS). Rules ongidforms, and Manners of
Preparation of Financial Statements, Art. 1. Addiéilly, the aforementioned financial
statements must be audited and certified, in golacby a certified public accountant
or an audit corporation, who has no special interethe company being audited.
(SEA, Art. 193-2.)

The Prime Minister makes these documents avaifableublic inspection for a
certain period of time (SEA, Art. 25). The lengtitlve period is five years for
Registration Statements and Securities Reportse tyears for Semiannual Reports,
and one year for Extraordinary Reports. Such infdiom is accessible on the Internet
via the Electronic Disclosure for Investors’ NetWwdEDINET -- the electronic

% Note that in June, 2006, the Financial Instrum@namsaction Act (FITA) was enacted by revising the
SEA. As a result, a Quarterly Report will have tasbbmitted for the fiscal year beginning April 1,
2008 and for each fiscal year, thereafter. FITA, 24-4-7.



disclosure system for disclosure documents, su@eaasrities Reports, based on the
SEA).

(2) In addition to the legal requirement of discias a company that desires to be
listed on a stock exchange must submit to the asliestock exchange the
corresponding application form and therein prowidgous information. See, for
example, the Tokyo Stock Exchange Securities lgstiode, Guidelines for the
Securities Listing Code, etc. Such information unies, for example, “a Securities
Report for Listing Application,” which must be atteed to the application form. It is
provided that this report is to be prepared in oamity with the CODBE, Art. 8, 15,
etc. and therefore, the completed report must decthe relevant financial statements
and risk-related information. The report is pubtidrand made available to the public
on the Web-site of the relevant stock exchange, etc

After becoming a listed company, the company misstiase all information
stipulated by the Timely Disclosure Regulations R)provided by the Stock
Exchanges. The TDR of the Tokyo Stock Exchange (T®R), Art. 2, Para. 1, No. 2,
requires a listed company to disclose informatiothe cases below. Subsidiary
companies are not excluded with respect to the samdeof information (Id. Art. 2,
Para. 2, No. 2). Exemptions exist in each casebeloen the amount is less than the
specified range. In relation to the criteria of éx@mptions, TDRTSE is more rigid
than SEA described in (1).

a) Where there is a damage incurred by natural disasteusiness
operations.

b) Where litigation is commenced with respect to propaghts or
where the litigation is finalized with a judgmeaetc.

c) Where a petition for an order of provisional injtion or for another
analogous order is filed against business operatidiusiness itself.
Or where such a proceeding is closed by a coursidec etc.

d) Where an administrative office imposes an admiaiiste sanction
according to laws and ordinances or criminally @estthe company
for a violation of law and ordinances.

Such information is also accessible for one montithe Websites of the major
domestic stock exchanges (e.g., via the Timely IDssze Network, so called “TD
Net,” of the Tokyo Stock Exchange). With respegb&st (as opposed to current)
information, accessibility to such information degde on the policy of the stock
exchange. For instance, the Tokyo Stock Exchargmadies information of the last
five years by means of the “TD Net Data Servicé&lid fee for this service is 35
thousand yen per month.)

2. Non-listed companies

Regardless whether a listed company or non-listespany, a stock company that
was incorporated under the laws and regulatiodapén must also disclose its
financial documents when requested to do so Ishiseholders or creditors.
Corporation Act (CA), e.g. Art. 442,

3 CA, Art. 440, Para. 1, provides that a company shake a public notice of its balance sheet, bat i
company chooses to make a public notice of it offieial gazette or a newspapéd.(Art. 939, Para.
1, No. 1, 2.), no more than a summary of balaneetsis requiredd. Art. 440, Para. 2. A foreign



These financial documents are compiled accordirtgdmenerally-accepted
accounting practice (GAAP) (Corporation Act, ArB14. Under GAAP, contingency
liabilities (liabilities for damages regarding midé cases or other similar liabilities),
if any such liabilities exist, must be noted orompany’s balance sheet (Corporate
Accounting Regulation, Art. 134, No. 5). This exgdéory note is not needed if a
liability is not material. Whether a liability isaterial is determined in light of the
“materiality principle” of Business Accounting Pciples (GAAP in Japan. See
“Rules on Terms, Forms, and Manners of Preparatidhinancial Statements,” Art. 1,
Para. 2). Generally speaking, in the case wheredimpany is an affiliate of a listed
company, an explanatory note would be made basesdlar disclosure criteria for
a listed company described in 1 above.

Regardless of whether a listed company or a noedlisompany, a “Large Company”
(a stock company with a balance sheet listing aapftover five hundred million yen
or liabilities of more than 20 billion yen, CA, A2, No. 6.) is required to have an
accounting auditor. CA, Art. 327, Para. 5, Art. 3ZBe accounting auditor audits the
company’s financial documents (CA, Art. 396, Ar864 Para. 2). The accounting
auditor must be either a certified public accountaran auditing firm and must not
have a specific interest in the company (CA, AB7Z3 Even if not a Large Company,
an “Open Company” (a stock company that does nat hraits articles of
incorporation a provision requiring approval by ttmenpany shareholders prior to the
transfer of all or part of its issued stock, CAt.A, No. 5) must have a corporate
auditor or an accounting auditor (CA, Art. 327,&dr, 2 and 5). The corporate
auditor audits the financial documents and oth@ss, Art. 381, 384, Art. 436, Para.
1). The corporate auditor must not concurrentlyknas a director or an employee of
the company being audited (CA, Art. 335).

2. Is there a right to know statute enabling one tobtain information from your
government?

1. Law concerning Access to Information Held by Adiistrative Organs (LAI),
Art. 3 provides that “Any person, ----, may requiesthe head of an administrative
organ --- the disclosure of administrative docuradrald by the administrative organ
concerned.” The term “any person” indicates thatifn nationals are not excluded
from the right to request disclosure.

2. In respect of “information concerning a legalgo® or other entity [excluding
the State and local public entities] (“legal pesagtc.”) or information concerning
the business of an individual who carries on saslress”, exceptions exist in the
cases below. However, “information recognized asgasary to be made public in
order to protect a person’s life, health, livelidpor property” must be disclosed
irrespective of these exceptions (LAI, Art. 5, ).

company which is not listed to a stock exchang#pan but continuously carries its business innlapa
shall be registered as a foreign compaahyArt. 818. A registered foreign company shall makgublic
notice of its balance sheet or its equivalent, baie as the case of a Japanese company, no raore th
a summary is required if the company chooses torlie made on a official gazette or a newspager.
Art. 819.



a) Information which poses a risk of harm to, if mgublic, the rights,
competitive standing, or other legitimate interestthe said legal
persons, etc. or of the individual.

b) Information which, upon the request of an admiaiste organ, was
offered voluntarily on the condition that it not imade public. In
light of the nature of the information and the airstances, etc. at
the time, the attachment of the condition suchaasmaking public
in ordinary case of a legal person or an individuakt be considered
to be reasonable.

In addition, LAI, Art. 7 allows the discretionarysdlosure for public interest,
providing that “[e]ven in the case that non-disalasinformation is recorded in
administrative documents pertaining to a disclosacgiest, when the head of an
administrative organ finds that there is a paréicyplublic interest necessity, he or she
may disclose that those administrative documentise¢eequester.”

3. When a request for information disclosure hanlsenied, generally there are
two ways to appeal. One way is to appeal undeAtiministrative Appeal Act

(AAA), and the other way is to file a lawsuit derdarg the rescission of the original
disposition under the Administrative Case Litigatiact (ACLA). ACLA, Art. 8. It is
also possible to file a lawsuit under the ACLA, eadter an appeal under the AAA
has been dismissed whether with or without prepidic

The former method consists of both an objectiothéoadministrative agency
ordering the original disposition of non-disclos@#\A, Art. 45 and its following
provisions) and a request for review by a higheniadstrative agencyid., Art. 14
and its following provisions). In the case that #itninistrative agency ordering the
original disposition has its higher administratagency, in principle, only the latter
(the request for review) is possibld.( Art. 5, 6).

An administrative agency which has received an ajpypeder the AAA, must
basically consult with the Information DisclosuredaPrivate Information Protection
Review Board (LAI, Art. 18). The members of thisvikev Board are appointed by
the Prime Minister with the consent of both the Blof Representatives and the
House of Councillors (Act for Establishment of théormation Disclosure and
Private Information Protection Review Board (Estbhent Act), Art. 4). At present,
there are five Sub-Committees of three members, @achthe chief of each Sub-
Committee serves as a full-time Board member Art. 3, 6). Under certain
circumstances, examinations and discussions musirmicted by the fifteen (15)
Board members together, not by each sub-committeeA(t. 6, Para. 2). The said
administrative documents requested for disclosteasclosed to the Board in its
course of conducting examinations and making dauessi(So-called “in-camera
examination”;ld., Art. 9). Also, the Board may examine and decidieamdy the
legality of an administrative disposition in questibut also the adequacy of such an
administrative disposition (See AAA, Art. 1, Patq. An applicant is notified of the
conclusion of the Board, and this conclusion is enpdblic (The Establishment Act,
Art. 16).

Il. Status of business entities under criminal lawn JAPAN




3. Does your penal code (or judicial interpretatios thereof) provide that business
entities may be prosecuted criminally for violatiors of such code?

The term “persons” in Japanese criminal law dogsnotude legal persons. A legal
person may be punished only when there is a pavisiat specifically and explicitly
provides punishment of legal persons. The Penae@8g) does not have any
provisions to punish legal persons. However, tmalmer of other laws and
regulations that have provisions concerning punestitrfor legal persons is over 570
as of the end of 2003. These 570 laws and regoktiepresent two thirds of all laws
and regulations with punishmeh®lease note that a scholar points out that threre a
no criteria for differentiating between laws andukations with punishment against
legal persons and those without them.

Most provisions to punish a legal person are foatadl as a certain type of provision,
the so-calledRyobatsu Kitei” (Double Punishment Provision). With this provisen
legal person is punished along with the naturad@emho actually committed the
criminal conduct. In some very rare provisionsyéhs also a type of provision which
is called &'Sanbatsu Kitei” (Triple Punishment Provision). In this case thiéofeing
entities are punished: the actor, the legal persod the representative(s) etc. of the
legal person.

One example of a typical economic crime is theraféeof insider trading (SEA, Art.
166, Para. 1 and 3, Art. 167, Para. 1 and 3), émalpy for which is provided in Art.
198, No. 19 (imprisonment with work for not morarhthree years, penalties of a
fine not more than 3 million yen, or their cumwatimpositions). In this connection,
SEA, Art. 207, Para. 1, No. 2 provides as follows:

[Art. 207] ‘In the case of a representative of galeperson (including
associations without legal personality which hanterinal rules providing for
a representative or administrator; the same sppliyahereinafter in this
paragraph and the next paragraph), or an ageetnatoyee, or a workerof
other types, of legal or natural persons, who cotetbian act in relation to
business or property of such a legal or naturadqrem violation of the
provisions set forth in each item below, the pensbo conducted such an act
shall be receive a penalty. In addition, the juddiiperson shall receive the
penalty of a fine set forth in each such item. I@r natural person shall
receive such a fine as prescribed in each appécatbicle referred to in each
such item:

Para. 1 (abbreviated)

* Tomomi KawasakiKigyo no Keiji SekinifiCorporate Criminal Liability], 2004, at 3; Howevei)

laws and regulations concerning punishments fqoarate crimes are not necessarily implemented
actively. Corporate crimes are mostly settled bymiary proceedings with fine of 500 thousand yen at
maximum (Tetsuro Kawamotéloujin ni Taisuru SeisdiSanctions on Corporations], Keiho Zasshi,
vol.41, no.1, 2001, at 54).

® Tomomi KawasakiHoujin no Shobats[Punishment for Corporation], Keihou no Sotef{.€3!.

2000), at 10.

® The definition of "a worker" in a so-calle®yobatsu-Kitei'includes a person who is employed as an
assistant by aamployeef the business owner, as well as a person whmjsoyed by the business
owner. (Daishin’in [Great Court of Judicature), dagent of Apr. 24, 1918, 24 Keiroku [KEIROKU]
392.



Para. 2 Art. 198, from No. 1 to No. 10, or No. A&, 198-3,
Art. 198-3-2, or Art. 198-4: imposition of fine notore than 3
billion yen

To provide another example in respect of tax evaiorporation Tax Act [CTA],

Art. 159, Para.l provides that in cases where catpdax was evaded by deception
or other wrongful means, the representative, tiemtaghe employee, and the worker
shall be imprisoned with work for not more tharefivears. Alternatively they may be
fined not more than 5 million yen. Or they may lbmighed with their cumulative
impositions), CTA, Art. 164, Para.l provides asolak:

[Art. 164, Para. 1] In a case where a represemtati a legal person, or an
agent, an employee, or a worker of other types,lefal or a natural person,
violated regulations as provided in Art. 159, Par&rime of tax evasion),
Art. 160 (crime of non submitting final declaratjpor Art. 162 (crime of
submitting deceptive intermediate declarationhim process of carrying out
business pertaining to the said legal or naturedqre the primary actor shall
be punished. In addition, the said legal or natpeaton shall be fined
pursuant to the aforesaid articles.

Also there are some laws that explicitly provid@ighment for associations without
legal personality. However, these are relatively ii® number. (e.g. Income Tax Act,
Art. 2, No. 8, CTA, Art. 2, Para. 8, Act ConcerniRgphibition of Private
Monopolization and Maintenance of Fair Trade [Adidnopoly Act, or AMA], Art.
95, Para.2). On the other hand, there are no pomgighat provide punishment for
legal persons in cases of such crimes of arsoft, trdhomicide as provided for in
the Penal Code of Japan.

It is construed that, without having these spegifimvisions, provisions concerning
punishments for a legal person cannot be appliesh @ssociation without legal
personality.

4. What type sanctions are applied to business etiéis, as opposed to natural
persons?

Under the existing law, criminal sanctions appliedusiness entities are limited to a
fine (not less than 10 thousand yen, PC, Art. 480 a petty fine (not less than one
thousand and less than 10 thousand yen, PC, ArtThére are only financial
penalties. However, property may be confiscated as a subatelipunishment (PC,

" Besides criminal sanctions, there are adminiseatanctions such as order of dissolution (CA, Art.
824, etc.), surcharge (AMA, Art. 7-2, etc.), headgditional tax (General Law of National Tax, Art.

68), suspension of business operation (Law ConagiRegulations of Money Lenders, Art. 36, etc.),
revocation of business approval and license (Lawc€aring Control of Entertainment and
Amusement Business and Fairness of Operation8Aetc.), public announcement (Act for Planning
the Utilization of the National Land , Art. 26, §tanonetary penalties (SEA, Art. 79-7, etc.), péitte
(CA, Art. 976, etc.), suspension of nominationdorernment procurement (regulated by ministries or
local governments. For example, the Ministry of Lamilastructure and Transport has an outline and a
standard of regulation concerning matters like snsmn of nomination.) These sanctions are applied
only when provided specifically and explicitly.



Art. 9 and 19. Supreme Court, Judgment of May 2831 17-4 KEISHU 457§.0n
the other hand, a natural person may be subjestidio principal punishment as: the
death penalty, imprisonment with work, imprisonméimie, misdemeanor detention,
or petty fine. In relation to a subordinate punisimtnthey may be subject to
confiscation. PC, Art. 9. Criminal law in Japan sl@®t contain injunctions or
restitution orders. The Code of Criminal Procedafr@apan does not introduce the
system of incidental claim by a private individt@lcriminal procedure ("action civil"
proceedings).

The maximum amount of fine that a legal personrearive is equal to that of a
natural person in most laws and regulations. Teeeit has been repeatedly
criticized that fines for legal persons are too lsteehave deterrent effects as
expected of criminal sanctions. However, sine1ti90s, there have been laws and
regulations enacted which have higher maximum arsoofrfine for a legal persoh.

5. What are the standards applied in your jurisdicton for attributing liability to
a business entity for the actions of individual sefants?

a) What must one demonstrate in order to convince theourt that
the actions of the servants of the business entityay be
attributed to the business entity to establish thguilt of the
business?

A legal person is punished only in cases wheresthes specific and explicit laws or
regulations that provide punishment for legal pess@s explained in our answer to
Question 3. In cases where there are such lanwegatations, criminal liability may
be attributed to a corporation (1) when a reprediet of the business entity
committed an illegal conduct or (2) when a serwdrhe business entity, other than a
representative, engaged in illegal conduct. Thénless entity must also have been
proved negligent in the appointment and/or supenvief the servant.

b) If, in order to find a business entity guilty of acrime, the court
must find that the business entity intended to caly out an
activity that is a crime, how must the prosecutiordemonstrate
that such intent (mens rea) was present?

A legal person is punished only in cases wheresthes specific and explicit laws or
regulations, as explained in our answer to Queg&idn such cases, a legal person, as
a business owner, is guilty of a crime where itth@sintention of, or is negligent in,
the illegal conduct. (Supreme Court, Judgment of. [46, 1965, 19-2 KEISHU 83)
(liability of negligenc® Where a representative of a legal person engagédgal

8 Law Concerning Punishments on Organized Crimes 8Agpecifically and explicitly provides
confiscation from an association and expands thgeaf cases where confiscation may be imposed
than that is provided in PC, Art. 19.

° As of the end of 2003, among 570 laws and regudatthat provide punishments for legal persons,
there exist 51 laws and regulations with the maxinfime of not more than 100 thousand yen, 300
with that of not less than 100 thousand yen arsitleen a million yen, 149 with that of not lessrtlza
million yen and less than 10 million yen, 16 witfat of not less than 10 million yen and less thed 1
million yen, and 54 with that of not less than Xillion yen. Kawasakisupranote 3, at 4.



conduct, the intention and/or negligence of thd sgpresentative is recognized as the
intention and/or negligence of the legal personeWa servant of the business entity
other than a representative engaged in illegal wcintdhe negligence of the legal
person is demonstrated where there is negligentteiappointment and/or
supervision of the said servant by the represemi@l. Such representatives have a
duty of care in the appointment and/or supervisigre Supreme Court (Judgment of
Mar. 26, 1965) held, as described below, that geglte of a legal person was
presumedresumption of negligengeunless a representative demonstrates that
he/she thoroughly fulfilled the duty of cagence of negligence

For a case where a business owner is a naturalrpetfias been construed, as
the effect of the law, thatRyobatsu Kiteprovision presumes the existence of
negligence that the business owner should not ésercised due care in
appointment, supervision, and/or other care fovgméng illegal conduct,
where his/her agent, employee, or worker of otyyees, engaged in the illegal
conduct. Thus, the business owner also has crihatality unless there is
sufficient evidence of such care having been tdletine business owner. This
effect of the law has been explained in precedeinise Supreme Court. This
interpretation of the effect of the law should Ippléed to the case here in
question where the business owner is a legal pgstoock cooperation) and
the actor is a worker other than the representalive

There is no Supreme Court precedent after the WWadIl concerning the content of
the duty of care as discharge conditions for artess owner. No precise and definite
test can be found among precedents of lower cddawever, it is definite that all
precedents require strict duty of care in whiclusitbess owner has made efforts in
preventing illegal conduct by giving active andafie instructions, beyond the
general and abstract warnings, in preventing illegaduct. As a result, there have
been only a few precedents where presumption digeege was overriddel’.

The following is an example of precedents wheretdisge was denied regarding the
duty of care of a business owner. A business owéh was a corporation was
prosecuted due to it requiring workers under tree@fdl8 to work during late hours in
violation of the Labor Standard Act (LSA), Art. @ara.l. In this case, the court held
that “giving general and abstract warnings to gsihiate hour work is not sufficient.
Efforts must have been made in preventing illegalducts by giving active and
specific instructions against the violation.” Ttaetf that representative(s) or
management staff just had intention not to makengamorkers work during the late
hours did not meet the requirement. (Tokyo Highi€aludgment of Feb.19, 1973,
302 Hanrei Taimuzu [HANREI TAIMUZU] 310.) For axample of precedents
where discharge was allowed, there is a case vemer@nwork company, a
contractor of construction, was prosecuted fordéath and injury of employees in
the process of construction as a violation of th8A Art. 42 (measure of prevention
of danger). In this case, the court found thafptevention requirement was reached.
However, it held that “general and abstract warsiagd cautions against violations

19 Against those precedents, there are not a feigisrits that, in a large enterprise, it is impossiolr
the representative(s) to supervise, by him/herkeifer level employees; so the duty of care reglire
for a legal person is far stricter and virtualljfelient from the general duty of care in crimireabl
which is assumed to be able to be fulfilled by aeyal average person, and therefore it brings out
virtually a strict liability.



by a business owner are not sufficient for thelthsge on the ground of absence of
negligence, and the business owner is requireakm dppropriate and specific
measures enough to prevent effectively illegal cohd (Takamatsu High Court,
Judgment of Nov. 9, 1971, 275 HANREI TAIMUZU 291)

c) What are the standards applicable in your jurisdicton for
attributing the criminal liability of a business entity to the
servants of the business entity?

Under the criminal law of Japan, there are prowisim which a natural person’s act
may be attributed to a business entity but thezébasically no provisions providing
the other way round. However, in case of offenkasave so calletbanbatsu

Kitei” provisions (e.g. AMA, Art. 95-2, Vessel Safety A&tt. 18, Para. 3, Civil
Aeronautics Act, Art. 154, Para. 2, Food Sanitafich Art. 77), in certain conditions,
not only a primary actor and the business ownéralso the person in control, such
as a representative, may be punished. There ayeadaiv provisions of this kind,
though. For example, AMA, Art. 95-2 provides adduls, with regards to Id. Art. 3
("No entrepreneur shall effect private monopolizator unreasonable restraint of
trade." Penalties pursuant to Art. 89, Para. injgrisonment with work for less than
three years or a fine no more than 500 million yen)

In case of a violation of Article 89, Para.1, NdAtticle 90, No. 1 or 3, or
Article 91 (excluding No. 3), the representativeadégal person (excluding
those who come under a trade association in cagelafion of Article 90,
No.1 or 3) who failed to take necessary measurpseteent such violation
while knowing of the existence of such a plan ooudiled to take necessary
measures to rectify such a violation while knowaighe existence of such a
violation, shall also be punished by such fineprasided for in the relevant
Articles.

As described above, there are no Japanese lawegumdtions concerning homicide
by business entity. However, there have been cdstesath with the process of
business activities, which drew social interestspite of this, a legal person may not
be guilty without any specific regulatiof’snor are there doctrines in which liability
of a legal person may be attributed to a naturedgre So generally, the specific
natural persons who took charge of such businexs sp were the representatives of
such legal persons have been individually crimyniible by being punished for
“death caused by negligence in the conduct of tessiti (PC, Art. 211§ However,

" For example, Laws Concerning Punishments for RoliuErimes Causing Damage to Human
Health has provisions that punish legal persons.

12 E g. “type of crimes in business disaster,” theeQafsFire at Kawaiji Prince Hotel, Utsunomiya
District Court, Judgment of May 15, 1985, 17-5 @nideiji saiban geppou [KEISAI GEPPO] 603,
decision of appellate court for one of the accuséikyo High Court, Judgment of Feb. 12, 1980,
1233 Hanrei Jihou [HANREI JIHOU] 30, the decisiortlé last instance is Supreme Court, Decision
of Nov. 16, 1999, 44-8 Keiji hanreishu [KEISHU] 744%pe of crimes in product liability,” the Case of
AIDS Caused as Drug Disastar, Osaka District Cdudgment of Feb. 24, 2000, 728 HANREI
JIHOU 163, the decision of appellate court is Oddigin Court, Judgment of Aug. 21, 2002, 1804
HANREI JIHOU 146; and “types of crimes in environrtardisaster,” the Case of Chisso Kumamoto
Minamata Disease, Kumamoto District Court, Judgnoéidar. 22, 1979, 11-3 KEISAI GEPPO 168,
the decision at appellate court is Fukuoka Highr€awdgment of Jul. 9, 1982, 35-2 KOUKEISHU
85, decision of the last instance is Supreme C@wtjsion of Feb. 29, 1988, 42-2 KEISHU 314.
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there has been a criticism in this regard thatisgaednly the individual’s liability is
insufficient. For example where it may not be ablsufficiently foresee the danger
of harming human lives based on each individualmnahperson’s ability. Or,
alternatively where the case may be primarily cdusean imperfect system or
structural fault of the organization that cannoaltebuted to an individual. In these
cases, laws and regulations which specifically ded criminal liability of legal
persons are needéd.

6. Under your criminal law (penal code) what is thdegal standard for convicting
someone of being an accomplice to or aiding and abiag the commission of a
crime by another (complicity)? What is the legal sindard for convicting
someone of plotting with another to commit a crimécriminal conspiracy)?

Under Japanese criminal law, complicity in a crimgdudes within its scope three
different categories, namely being a co-principaditement (abetting), and being an
accessory (aiding). Further, for a few crimes,dfience of instigation is also
provided. Given below is a detailed discussiorhefdifferent kinds of complicity as
well as the law of conspiracy in Japan.

Co-principals

Co-principals mean “more than two persons joindynitting a crime” (Penal Code,
Art. 60). Jointly committing a crime means joindgmmitting a criminal act based on
a common shared intention to jointly commit therei When a crime is jointly
committed by several persons, each of these peisdiable for all that is caused by
him/herself and/or other actars.(Note that when a crime of murder is committed
jointly, the persons who committed it are co-pnpats, and they all are to be punished
for the “offense of murder,” but this does not mélzett the co-principals are
additionally to be punished for the “offense ofacipal.” There is no such
independent offense as “offense of co-principah&Effect of the application of Art.
60 of the Penal Code is to hold someone accountabéeresult even when it is
directly caused by other actors.)

In Japan, the punishment for incitement is noedéht from that stipulated for
principals, as discussed below. In most cases;smpavho commits a crime is
however punished as a co-principal and in onlyadases is the accused convicted
for incitement or being an accessory: punishmeti@ftingleader in the perpetration
of a crime merely as an inciter, and not as a jpalcwould not be in keeping with
popular sentiments of Japanese societyrhus, under Japanese law a rather broad
and all embracing interpretation of the legal notd principal has been adopted.

In many cases of serious crimes such as murdetbbery, even those who did not
actually commit the act of killing or robbing arevariably punished as co-principals.

13 Hiroshi ItakuraKigyo Hanzai no Riron to Genjit§iTheory and Reality of Corporate Crimes], 1975;
Kawasakisupranote 3, at 372.

4 Masahide Maedaseihou SouroriGeneral Theory of Criminal Law], at 375; Minoru ®iaKeihou
Souron[General Theory of Criminal Law], at 229. An examjsl¢he case where more than one
offender fired a gun and murdered a person. Athefoffenders should be accused of murder no matter
whose bullet actually hit the victim. However, iagnnot mean that they will be awarded the same
punishment; each sentence is to be decided indiliddepending on the gravity of the act committed
by each and the degree of the involvement of esdliual sentences may vary among co-principals.

!> Maedasupraat 409.
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Also the conviction of other co-principals is n@cessary to punish a person as a co-
principal.

Under criminal law in Japan, a person younger foarteen years old cannot be
punished When a person coerces/intimidates a persder fourteen years of age to
commit a crimé® or makes him/her carry substances like prohitst#duled drugs
without his/ her knowledge. The person who mastedsiithe crime is punished as the
principal, even though no direct criminal act isneoitted by him/her. This is called
“the indirect principal theory.” (The doctrine afdirect principal is a different and
distinct concept from that of co-principal.)

In addition, there is “the conspiracy co-princigfgory” that deals with punishments
of co-principals as those who are engaged in api@ty without actually
participating in conducting the criminal &étThe mere existence of a conspiracy will
not suffice. He/she cannot be punished for conspiualess the criminal act is
committed by one or more parties to the conspimgursuance of the conspiraty.
(Note that when the crime of murder is committedanspiracy, the persons who
committed it are all to be punished for the “offered murder,” but not to be punished
additionally for the “offense of conspiracy co-mipal.” The substantial implication
of the conspiracy co-principal theory is that pesswho are engaged in a conspiracy
to commit murder (but who do not have a direct hiarkllling) are also punished for
the “offense of murder” in the same way as theg@essvho actually committed
murder.

Japan is a signatory to the United Nations Conwardgainst Transnational
Organized Crime and the Diet gave its approvahéstame in 2003. The provisions
of the Convention have not been fully incorporated domestic law. Evidence of its
partial incorporation is found in the “Law on Pumsents for Organized Crimes and
Control on Criminal Profits” legislated in 2001 pitovides for cumulative
punishments for certain organized crimes and ingpaosatrols on money laundering.

A Bill is pending before the Diet to criminalizergiaipation in an organized criminal
group (as of July, 2006). There exist a range wérdie opinions on the issue of
punishment of conspirators. Some are of the opithahno one should be held guilty
unless the crime has actually been committed byoaeyof the parties in pursuance
of the conspiracy. Others are of the view that glumient can be awarded although
there is much controversy here as to the natuceimis for which offenders may be
punished. Should it be limited to transnationainas in which part of the illegal
conduct is carried out outside the country? And albat type of conduct by a party
to the conspiracy would qualify for punishment?

Incitement

A person who incites another to commit a crimeusighed for incitement. (For
instance, a person may be punished for incitemfemiuoder, but this does not mean
that the person is to be punished for two sepaféd¢ases: the “offense of murder”
and the “offense of incitement.”) Based on Penal€;é\rt. 61, Para. 1, incitement is
punished with the same penalty as the principalidicg cases of crimes under

16 Supreme Court, Judgment of Sept. 21, 1983, 37{BKH 1070.
" Sup. Ct, J of May 28, 1958, 12-8 KEISHU 1718.
8 Maedasupraat 414; Otanisupraat 240.
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special laws and regulatiofrsBesides, a person who incites the one who intiies
person who commits the illegal act is also guiltyngitement. (PC, Art. 61, Para.2)

An inciter may be punished only when the person whe incited actually commits a
crime. But sentencing of the principal is not neeeg for punishing the incité?As

the concept of principal is quite expansive in dgqoaly a few are punished for the
offense of incitement. Statistics show that in 199 of all those convicted of
complicity, 97.4% were convicted as co-principaid anly 0.3% for incitement. In a
majority of cases the conviction for incitement i@sconcealment of the criminal
and destruction of evidenétJapanese criminal law in certain serious crimes sis
murder or arson, regards preparation of the sarae affensé? The Japanese Penal
Code however does not specifically mention thersiéeof incitement for preparation,
and there are academic propositions both in sugpaitagainst the notion.

In addition, for certain types of crimes incitemenpunishable even where the person
who was incited did not actually commit a crimeerfBl Regulations on Control of
Explosives, Art. 4 “Instigation for using exploss/eith objective of threatening

public security, human lives, and property”)

Being an Accessory

A person is punished for being an accessory byaiaduhe punishment for the
corresponding principal offense (PC, Art. 82JFor instance, someone may be
punished as an accessory to murder, but this diasean the person is to be
punished for two separate offenses: the “offensawfer” and the “offense of being
an accessory.” Being an accessory is definedcas@uct that is carried out by a
person other than the principal and that facilgate criminal act of the princip&.
Both material support such as supplying weapomss tr space and intangible
support such as supplying information that fad#itathe crime or encourages the

9 However, it does not mean that actual sentensing be the same with the principal and is decided
individually depending on viciousness. It may be shme with the principal's and may be less severe.
While, regarding crimes that have only penaltiemiddemeanor detention (not less than one day and
less than thirty days) or petty fine (not less thar thousand yen and less than ten thousand yen),
incitement is not punished except for cases witttish provisions (PC, Art. 64), crimes in question
this survey are not so trivial as those crimeshab the stipulation would be irrelevant here.

20 Daishin’in (Great Court of Judicature), Judgmehnbec. 1, 1911.

2 Maedasupraat 374, 429.

%2 preparation signifies preparatory conducts befeeecommencement of the act of crime. To be
punished for preparation, a person needs to havenétted preparatory conducts with the objective of
committing a crime by him/herself or making anotttecommit one. Depending on types of crimes, a
person may be punished for preparation only whéshleehad the objective of actually committing a
crime by him/herself. As the preparation offensknisted to only a few type crimes, each
criminalization of preparation as well as each (igna provided respectively for each crime. Pepalt
for preparation are less severe than those foecrilve per se in most cases.

2 The degree of reduction is provided in PC, Art.iG8;death penalty is reduced to imprisonment with
work, or imprisonment, for life or not less than tgars and not more than thirty years; imprisortmen
with work, or imprisonment, for life is to imprisorent with work, or imprisonment, for not less than
seven years and not more than thirty years; haleingth of imprisonment with work or imprisonment
with limits of length (generally not more than tviegears). (PC, Art. 68, Art. 14) Accessoryship may
not be punished concerning crimes only with peasltf misdemeanor detention or petty fine, unless
there is a specific provision (PC, Art. 64).

24 Sup. Ct, J of Oct. 1, 1949, 3-10 KEISHU 1629.
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formation of the criminal intent fall within the dot of being an accessory. Also
being an accessory by omission is recognized yseadf being an accessdty.

As mentioned above, however, in a majority of thses the accused are punished as
principals as the concept of principal has beeemgan expansive interpretation in
Japan. Usually, a person who is present at theesziethe crime is likely to be
charged with having jointly carried out the crineeas to be treated by law as one of
the principals. For this reason, the number of adions for the offense of being an
accessory is small. Statistics show that in 1996pball accused convicted of
complicity, only 2.3% were convicted for being at@ssory. The majority of cases
where the accused were convicted for being an acpepertained to the crimes of
gambling and lotter$?

Punishments for incitement to become an accessamposed by reducing the
punishment for the corresponding principal offeasés punishment for being an
accessory (PC, Art. 62, Para. 2). Being an accg$s@n accessory was held to be a
punishable offense (as a type accessory crimé)has further been interpreted that
being an accessory to incitement is also a punistadfense (as a type of accessory
crime)?® though there are no specific and explicit provisigodifying the same.

A person is not punished for being an accessomyssrthe crime is actualized by the
principal®® Japanese criminal law recognizes the offenseeaxfgration for certain
serious crimes. Where a crime was not fully redliaed was aborted at the point of
preparation, an accessory has usually been héld oco-principal of preparation as
co-principals of preparation are recognized by gdeat® Further, for a few specific
types of crimes, punishment for being an accesstbeynse does not require the actual
commission of the crime by the principal (NatioRalblic Service Law, Art. 111,

Minor Offenses Act, Art. 3, etc.).

Relationship with punishments for overseas criminaf*

Since Japanese law does not clearly provide argifgpkaws or regulations for
punishment of accomplices located overseas theentadt been determined by legal
interpretation. In most cases, interpretationbirasight them within the ambit of the
law so as to punish them as domestic criminals.|&g& position in different
scenarios is discussed below.

(1) where a conduct of the principal is committed domegally, and
conspiracy, incitement, or being an accessory is mnitted overseas

Laws in Japan treat any crime of which a part mmitted domestically as a
domestic crime. Therefore in a case where a perbonis party to a conspiracy is

2> Osaka High Court, Judgment of Oct. 2, 1987, 67NRE| TAIMUZU 246.

6 Maedasupraat 434.

" Sup.Ct, J of Jul. 17, 1969, 23-8 KEISHU 1061.

28 Daishin’in (Great Court of Judicature), Judgmehn¥ar. 10, 1937, 16 KEISHU 299. Note that this is
a case of punishment on a person who aided ano¢hson who incited a third person who committed
incitement.

29 Maedasupraat392; Otanisupraat 246.

%0 Sup. Ct J of Nov. 8, 1962, 16-11 KEISHU 1522.

%1 About discussions in this paragraph 4 , see Yukiifa,Kokugaihan to Kyohafoverseas criminals
and complicity], inKeiho Kihon KozgBasic Courses of Criminal Law].
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found a principal pursuant to the conspiracy coxppal theory, the person would be
punished as a domestic criminal, since a partettime is committed within the
domestic boundaries.

Actual commission of the crime by the principaaisonstitutive element of the
offenses of incitement or being an accessory. Becthe criminal conduct of the
principal committed domestically means a part ef¢bnstitutive elements of the
offenses of incitement of being an accessory waswitted domestically, the inciter
or accessory would be punished as domestic crisiinal

(i) where the conduct of the principal is commited overseas, and
conspiracy, incitement, or being an accessory is wonitted
domestically

As the conspiracy itself is considered one of threstitutive elements of the offense, a
conspirator would fall within the purview of a dostie criminal.

An inciter or accessory him/herself would be trdats a domestic criminal when
incitement or being an accessory is carried outesically, even though the act of
the principal which is an essential element ofdhene, takes place overseas,
regardless of punishability of overseas crimin@le punishability of overseas
criminals is regarded here as having no impacherestablishment of the offenses of
incitement or being an accessory, but as only @aemat conditions for punishments
of each criminal. (Note that, in this case, theg@pal is not to be punished unless
there is a provision that allows punishment forreeas criminals for the said type of
crime.)

(i)  where both the conduct of the principal, am conspiracy, incitement,
or being an accessory are committed overseas

The principal is to be punished if there is an esprprovision for punishment of
overseas criminals, for that specific offense. $ame would apply to the case of
conspiracy. For a crime which has a provision tvarseas criminals are to be
punished, there are no explicit provisions statiumgther those who committed
incitement or were accessories may be punishegaseaas criminals in the same
way. But it is construed that incitement or beingaacessory would be covered by the
said provision of punishment for overseas criminals

Another complicated scenario is a case where aedgmommitted with the
involvement of both a Japanese national and a atiofal. A situation may arise
where the law permits the national to be punistsednaoverseas criminal, but there is
no provision for punishment (for overseas crimipalsnon-nationals. An illustration
of such a situation is the crime of murder. Undgrahese criminal law, different
results ensue depending on the nationality of itinv of the murder. Where the
victim is a Japanese national and the accusedas-aational, he/she may be
punished in the same way as an overseas crimirfawlever we examine a
hypothetical where the victim is a non nationahttigere is no specific legal

provision on the issue and the matter is left dpefjudicial interpretation. The legal
position with respect to different scenarios icdgsed below.
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(iv)  where there is a provision of punishment foan overseas criminal in
relation to the principal and no such provision inrelation to the
accomplice

A case where, for example, in a foreign countiya (national and a non-national kill a
person in pursuance to a conspiracy, (ii) a normenalincites a national to commit a
murder, or (iii) a non-national aids a murder comteoi by a national. (PC, Art. 3,
Para. 6, and Art. 3, Para. 2, No. 2) Where themioasy is regarded as the conduct of
principal by “the conspiracy co-principal theorthie said national would be punished
as a co-principal. A national who commits murdea iforeign country with

incitement or with a non-national as an accessalfyoe punished. But a non-national
who takes part in the conspiracy and a non-natishal incites or aids would not be
punished because there are no legal provisionsvihaitd bring them within the
purview of overseas criminals.

(v) where there is no provision of punishment foan overseas criminal in
relation to the principal but there is a legal provsion for an overseas
criminal in relation to the accomplice

This would apply in a situation where, for examplaational incites or aids a non-
national to commit a murder in a foreign countrgisTwould be most relevant to the
present survey. As mentioned above, the provissbpsinishments for overseas
criminals would be interpreted to include withirithambit incitement and being an
accessory to the said crime. Accordingly such snat could be punished as an
inciter or accessory. Note that, if the condudhef national is proved conspiracy so
that it is regarded as the principal conduct, ttmenprovision of punishment for
overseas criminal of nationals is applied to thegipal national as discussed in the
case of "a" above.

7. Are there any other practical considerations ofactors that must be present
when the defendant in a criminal proceeding is a kainess entity rather than a
natural person?

Identification of the actor, etc.

As was discussed in the answers to Question 3 aasiness entities (other than
individuals) such as legal persons and/or othearimgtion/associations (hereinafter,
the term "legal person” refers to all such busiregggies) are not punished under
laws of Japan unless the legal provision specifigabvides for punishment of legal
persons. In connection with the major crimes insgjoe in this survey including
genocide, crimes against humanity, war crimes,sanain, while individuals can be
punished for these crimes under charges of murgary, kidnapping, human
trafficking, rape, and so on, legal persons cabegbunished for these crimes since
there is no provision specifically providing foretbunishment of legal persons in
connection with these offenses.

As mentioned in answer to Question 5, as to théspument of legal persons under
the provision of the so callé®yobatsu Kitei,”a legal person can be punished under
the legal provisions pertaining to breach of thgyau supervision over servants who
commit the crime. A legal person can be punishteefor a principal-like role and
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corresponding actions or for a complicity-like raled corresponding
actions/omissions. For example, not only in cadesra/the representative of a legal
person committed a criminal act but in cases witiereaforementioned representative
incited employees to commit a criminal act or ovekled their committing a criminal
act (complicity-like role and commitment by a legakson), such a legal person is to
be punished under provisions for the punishmetggdl persons.

However, it is possible that no person in the bessrentity is identified as being in
charge though, at the same time, certain servéatie caid legal person have
unmistakably committed a crind@.If the person in charge is not clearly identifel
would be difficult to prosecute and punish the lggason as there are substantive
legal opinions against this propositioh.

Small amount of fine

The only penalty awarded to legal persons is thposition of a fine and the amount
of a fine was the same as that could be imposethtural persons. As mentioned
above, recently in some cases the fine that campesed upon legal persons has
been greater than that can be imposed upon naersdns. Japanese laws, drafted
long ago, however continue to stipulate the sanmalpeof fine regardless of whether
the accused is a natural or legal person. Impasiiitge of several hundred thousands
yen, by itself, is unlikely to have any effect asamction on multinational enterprises.

Prescription (Statute of Limitation)

Under Japanese laws, charged prescriptions ar@lpobaccording to the severity of
penalty awarded for the offence concerned. The @bd¥iminal Procedure, Art.

250, No. 6 provides that the length of the chaqgredcription is three years with
regards to offenses which carry punishment oftleas five year imprisonment with
work or imprisonment, or fine. When the penaltyadietl is more than five years, the
length of charged prescription is longer. Howewasrlegal persons may only receive
penalties of fine, the charged prescription foegal person is to be complete in three
years. (Supreme Court, Judgment of Dec.21, 196Q41Keiji hanreishu [KEISHU]
2162) Due to this rule of charged prescriptionsdireay be cases where natural
persons may be awarded punishment but the legsdpés exempt from punishment.

1R Status of International Law/International Humanitar ian Law in your
Country's Legal Framework

8. Which international crimes have been incorporatd into your domestic
criminal law? Please include any crimes enumerateith the Rome Statute of the
International Criminal Court such as genocide, warcrimes, crimes against
humanity, and other relevant instruments.

%2 An example of this is a case where no one caa stmcifically which act and who has caused
leakage of poisonous substances though poisonbstasces have unmistakably leaked from the
factory.

% Negative legal opinions are in Makoto MitsHioujin Shobatsu niokeru Houjin no Koui to Kashitsu
[Acts and Negligence of Legal Persons in Punishmfemt€orporation]and inKoji Fujinaga(then
councilor of Ministry of Justiceloujin Shobatsu nikansuru Rippojo ho Shomonfaplems in
Legislation concerning Punishments for Corporati@8},1/2 Keiho Zasshi; A positive legal opinion is
in Fumio KanazawgHoujin no Keijisekininn to Ryobatsukif€iriminal Liabilities of Corporation and
“Robatsukitei”], Keiho Kihon KozgPrinciples on Criminal Law], Vol. 2.
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The four Geneva Conventions and their additional Potocols (hereinafter
referred to as “the Geneva Conventions and the Protols”):

(1) Accession to the Geneva Conventions and theoBcols
Japan acceded to the Geneva Conventions in 1988pdisited the instrument of
accession to the additional Protocols on Augus28043*

(2) Incorporation into Domestic Criminal Law
There are two ways of incorporating internatior@ai\eentions, treaties, protocols, etc.
into domestic law: (a) through existing law or fy) making a new law.

A new law was enacted in 2004 as discussed belawvthts does not mean that it was
not possible to implement the Geneva Conventionpda thereof) in Japan prior to
the enactment of the new law. As in (a) abovis, piossible to apply the Geneva
Conventions through the Penal Code, the Law conugiPunishment of Physical
Violence and Others, and the Law for Punishing Qalsipn and Other Related Acts
Committed by Those Having Taken Hostages. For el@rnthe crime of murder
stipulated in the Penal Code, Art. 199 applieherurder of a prisoner of war.

The bill of the “Law concerning Punishment of Gr&reaches of International
Humanitarian Law (hereinafter referred to as 'Pament Law’)” was submitted and
the “Punishment Law” was passed in the 159th sesdithe Diet in 2004 (June 18,
2004, Law No. 115). The objective of this Law isctmtribute to the correct
implementation of international humanitarian law ¢bnjunction with punishment by
the Penal Code, etc.) through the punishment efegibaeaches of (and as stipulated
in) international humanitarian law in internatiomained conflicts (Punishment Law,
Art. 1). The Punishment Law newly defines the faflog types of conduct as crimes:
destruction of historic monuments, etc., to whipbaal protection has been given
(Punishment Law, Art. 3; First Additional ProtocAlt. 85, Sec. 4(d)), delay in the
repatriation of prisoners of war (Punishment Lawt, A; First Additional Protocol,
Art. 85, Sec. 4(b)), transfer of own civilian poatibn into occupied territory
(Punishment Law, Art. 5. First Additional ProtocAlt 85, Sec. 4(a)), and delay in the
repatriation of civilians (Article 6, PunishmentisgArt. 6; First Additional Protocol,
Art 85, Sec. 4(b)).

Other International Instruments

(1) Examples of Type (a) Incorporation

Many acts covered by the Convention on the Preverand Punishment of Crimes
against Internationally Protected Persons, inclydiplomatic Agents, and the
International Convention Against the Taking of Hags (Convention Against
Hostage-Taking), both of which were entered int@Jagan in 1987, are punishable by

% The Constitution of Japan “forever renounce[s]'&‘threat or use of force” (Art. 9, Sec. 1), and
stipulates that “land, sea, and air forces, as agetither war potential, will never be maintaingaitt..

9, Sec. 2). Furthermore, it states that “the raftielligerency of the state will not be recoguiZeln
reality, there are Self Defense Forces (SDF) bey there not deployed overseas until the 1990sn Eve
at present, they do not engage in combat. Therefioere has been an understanding that it is
inconceivable for the SDF to commit war crimes. Téwson for the delay in the ratification is nattth
Japan allows war crimes. Rather, the delay istoltiee fact that there is strong opposition to the
dispatch of the SDF overseas, and the preparaiiahé ratification of the Geneva Conventions fger s
was criticized as such preparation presumed tharJaould go to war.
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criminal law in Japan. For example, the Penal CAde 199 applies to murder, and
Id. Art. 204 to 206 etc. apply to injury.

The Penal Code, Art. 4-2 makes it possible to guaiserseas criminals in general
when international treaties, such as the two Cotwmesi mentioned above, oblige
Japan to conduct criminal procedures against ceaizs, even when those acts have
been committed outside of Japan.

In addition to these Conventions, the said prouigenal Code, Art. 4-2) is
applicable with regard to the Convention on thedital Protection of Nuclear
Material, the Convention on the Safety of the Whikations and Associated
Personnel, the International Convention for theg@egsion of Terrorist Bombings,
the International Convention for the SuppressiothefFinancing of Terrorism
(Convention on the Financing of Terrorism), and @mavention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or shunent.

(2) Examples of Type (b) Incorporation

Upon becoming party to the Convention for the Sapgion of Unlawful Acts against
the Safety of Civil Aviation in 1974, the Law comagg Punishment of Acts Causing
Danger to Aviation and Others (1974 Law No. 87) waacted as a special law in the
Penal Code.

There are other examples, such as (i) the enaciohéimé Law for Punishing
Compulsion and Other Related Acts Committed by €hHéaving Taken Hostages
(1978 Law No. 48) with regard to the Convention isgaHostage-Taking and (ii) the
enactment of the Law concerning Punishment folFihancing of Criminal Acts with
the Intent of Threatening the Public (2002 Law BIB) with regard to the Convention
on the Financing of Terrorism.

9. Do your country’s laws modify the provisions othe ICC Statute, such as
concepts of aiding and abetting and conspiracy ordbility of business entities
rather than only natural persons?

Japan has not yet signed the ICC Statute. Thergtoere have been no modifications
of the provisions of the ICC Statute under Japalase

10. Do your criminal courts have jurisdiction overthose international crimes that
have not been incorporated into your domestic law?

Effect of International Law in Japan (premises)

The Constitution of Japan, Art. 98, Para. 2 prosid@he treaties concluded by Japan
and established laws of nations shall be faithfabgerved.” Because of this
provision, treaties are said to have effect as dtimi&aw without transformation.

This understanding is not only the common view agnacademics specializing in
constitutional law’ and international lat¥ but also widely shared by the government
and the courts.

% Nonaka, Toshihikoet al, Kenpo Il[Constitutional Law I1) (3 ed. 2001), at. 404.
% Sugihara, Takanet al, Gendai Kokusaiho KougModern International Law Lecturegp™ ed.
2003), at 34.
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The formal effect of international law within dontiedaw is that international law
generally ranks above domestic statutes and bélevZonstitution. In accordance
with the Constitution Art. 76, Para. 3 and Art. ifijges are bound by and have the
obligation to respect international law which hasdme Japanese law through the
Constitution.

Direct Applicability of International Law
Direct applicability of international law refers tioe question of whether international
law can be directly applied within Japan withoutlier measures.

There is no precedent in Japan that clearly detersnivhat kind of treaty has direct
applicability. However, the leading view is thatdrnational law is directly
applicable in principle since it is given a domestifect (as explained in the previous
section), and the direct applicability is excepéiltywdenied (i) when the State Parties
to the treaty had intended to deny its direct alility, or (i) when the content of
the treaty is not cledf.

Punishment of International Crimes Not Incorporatedinto Domestic Criminal
Law

According to the view described above, it mightnsgmssible for domestic courts to
directly apply the provisions on international cesrthat appear in treaties without
incorporation into domestic criminal law, exceptases where the treaty itself is
interpreted as having no intention of being dineetbplied.

Nevertheless, to this date, at least with regaidteynational criminal law, Japan has
only adopted two methods of application: 1) appiccathrough existing domestic
criminal law, and 2) application through the enaatinof a new law criminalizing
specific acts by using the definitions providedha treaty or by establishing a
different definition.

Such an approach is probably guided by the priaayplthe legality of crime and
punishment derived from the Constitution, Art. Bilthat a crime and corresponding
penalty must be defined by lawulla poena sine lege

Thus, in practice, Japanese courts do not exgraiséiction over international
crimes that are not incorporated into the crimlaal of Japan.

11. May a business entity be prosecuted for interti@nal crimes in the courts of
your country, whether under domestic law or with rderence to international
law? If yes, under what circumstances?

As discussed in detail in response to QuestionseBbisiness entity other than an
individual (mainly a legal person) is not prosedut@der Japanese criminal law,
unless the legal provision, such“®yobatsu Kitei”, specifically provides for the
punishment of legal persons. Even where a legalbpeis complicit in a crime as an
inciter or as an accessory, such a legal persamotée prosecuted for complicity

3" Kodera Akiraet al, Kougi KokusaihdLecutres on International Law(2004), at 108.
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(incitement or being an accessory) unless themdagal provision providing for the
punishment of a legal person regarding the crinmercitted by the actor (principal).

Ratification and incorporation of the Geneva Cortinars is discussed in the answer
to Question 8. As mentioned in the answer to Qoe4j Japan has not signed nor
ratified the International Criminal Court Statulor has Japan signed or ratified the
Genocide Convention, and, consequently, the cringgoocide has not been
incorporated in domestic laws. In the absence efifip domestic legal provisions
defining and including crimes against humanityygrauman rights violations such as
apartheid and some types of persecution may estapmal prosecution altogether

in Japan or may fall within the purview of minofeises or misdemeanors. However
these provisions lack extra territorial applicateord cannot be invoked for
prosecuting overseas criminals. For instance, idation (PC, Art. 222) and
compulsion [d. Art. 223) lack extra territorial application.

When a natural person commits a crime akin to gelegcrime against humanity, war
crime, or torture, he/she may be punished undeortii@ary criminal law provisions

of murder (PC, Art. 199), injunyd, Art. 204, 205), kidnapping or human traffid(

Art. 224 through 227), rapéd( Art. 177), gang rapdd. Art. 178-2) capture and
detention [d. Art. 220, 221), or for complicity (incitement oeipg an accessory) of
these in regard to these offenses, there are wosifor the punishment of overseas
criminals.ld. Art 3, 3-2). However, as these offenses are ncarapanied by specific
provisions to punish legal persons, a legal pecsmmot be prosecuted or punished
for the aforesaid crimes within the purview of thapanese criminal law. For the same
reason noted above, where a legal person incitaglsiin one of these crimes, that
legal person cannot be prosecuted or punishectas ifino provision providing for
the punishment of a legal person. The “Law conegyiunishments for Serious
lllegal Conducts against International Humanitatiam”, described in the answer to
Question 8, also lacks provisions for the prosecusind punishment of legal persons.
Where an employee of a legal person supplies pasiaess activity of the said legal
person, poisons or explosives to an perpetratarriéirder, and where the perpetrator
does not have a required license for the acquisdfcsuch poisons or explosives, then
the employee can be found to have violated thelatigns concerning the sale of
poisons and explosives. Accordingly, the legal permsmploying the aforementioned
employee could also be prosecuted and punished tmlerovisions for the
punishment of a legal person provided for in swegutations; e.g., Law on

Prohibition of Chemical Weapons and RegulationSécific Chemicals, Art. 46,

Law on Control of Explosives, Art. 62, etc. In teesases, however, the criminal is
not punished for incitement to murder.

As noted above, there are no provisions for thegbunent of legal persons with
respect to kidnapping or human trafficking, whhiere are provisions for the
punishment of overseas criminals (PC, Art. 224))2Bdwever, a person who has had
a foreign national engage in illegal work or wha Ipdaced a foreign national under
his/her control for the purpose of having the fgnenational engage in illegal work is
to be punished with imprisonment of not more tham&rs, a fine of not more than 3
million yen, or both (Immigration Control and Re&gyRecognition Act (ICRRA),

Art. 73-2). With regard to these offenses, theeelagal provisions to punish a legal
person. (ICRRA, Art. 76-2). In Japan, as ICRRA doesprovide legal status for
unskilled workers, the activities of the victimshafman trafficking are mostly
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defined as illegal work. In consequence, the lpgason who is involved in human
trafficking could be prosecuted and punished utigieisaid provisions.

Forced labor may be punished as confinement uhegPénal Code and is prohibited
under the Labor Standards Law (LSL), Art. 5 andighible by imprisonment for
more than one year and not more than ten yearsime af more than two hundred
thousand yen and not more than three million ye&L(lArt. 117). The forced labor of
children under fifteen years of age is also prabiband punishable by imprisonment
of not more than one year or a fine of not more tiae hundred thousand yelu (

Art. 117). There is also a provision punishingibass entities for crimes provided
under LSL (d. Art. 121). On the other hand, there is no providmr punishing a
Japanese national committing such crimes outsideuin.

However, for a crime committed outside of Japarthencase that the incitement or
accessory acts are committed domestically, orarctise that the conspiracy is
conducted domestically and the conspiracy co-gaddheory is applied, such an
accomplice may be punished according to the ing¢apion that the offense is
committed inside Japan (See the answer to Ques}iowe have not yet observed
either such case in practice.

V. Alternative Mechanisms

12. Can you think of any bases in your country’s ta law (civil law) for suing
individuals and/or business entities for violation®f international criminal law,
IHL, (whether or not incorporated into domestic law)?

In Japan, many cases relevant to Question 12 arelfamong Postwar Compensation
Lawsuits that claim violations against Internatiodamanitarian Law or international
criminal law?®

For the moment, no Supreme Court judgment hasttjirdarified whether it is
possible to make a civil claim for the violationlbfL or international criminal law
against a private individual or a business enitigwever, in regard to claims against
the Government of Japan, there have been Tokyo Eaht judgments indicating
that the Convention respecting the Laws and Custom®ar on Land (the Hague
Convention), Art. 3 does not give an individual tight to claim compensation
against the governmerttt. In addition, as an example of a lawsuit agairstisiness
entity, there were claims filed for damages fopmpany'’s alleged functioning as a
munitions company (in almost same way as the gowvent) in a war-time economy.
The legal basis for the claims included the Hagaevention, crimes against
humanity regarding war crimes, and the ILO ComwniNo. 29. In regard to the

% Note that all of these example cases are not cteméo criminal lawsuits, as in Japan, “actiorilciv
proceeding” were abolished after World War 1.

%9 Tokyo High Court, Judgment of Mar. 27, 2002, 180®NREI JIHOU, 76. It dismissed the
compensation claims against Japan for the damagehsfor the pain and suffering caused by the
alleged forced labor and abusive treatment by Ja@nclaims were brought by British former
prisoners of war confined in prisons by Japan duviAWW. The final appeal was dismissed, and the
decision became binding. Similar claims by Dutanfer prisoners of war were dismissed by Tokyo
H. Ct., J. of 2001, Oct. 11, 48-9 Shomu Geppo [SHOGEPPO] 2123. The final appeal against the
decision was dismissed, and this decision alsorhedznding.
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plaintiffs, the Hiroshima High Court denied tha¢sle international laws provided the
grounds for the specific rights of individuals wnepensatiori’

Among Postwar Compensation Lawsuits, including loeaurt judgments, we see no
cases, at the present time, in which claims of taw against private business entities
on the grounds of IHL or international criminal lavere sustainetf. However, there
have been some judgments that sustained claimssagaivate business entities on
another legal basis, negating the need to relyi@mriational lav?

These judgments, however, did not necessarily refapletely civil law
compensation claims against a private individual business entity for activities in
violation of international law. Japanese law regsiiboth “intent or negligence” and
“illegality” (or “infringement of rights”) for theestablishment of a tort (Civil Code,
Art. 709; also Art. 710 provides for joint tortschArt. 715 provides for employer
liability”; hereinafter, torts on all these statntdases have been includéd)t can be
considered that, when there is a violation of imational law, the required element of
“ilegality” may be satisfied, consequently enablitort-related claims to be matfe.

% Hiroshima High Court, Judgment of Jan. 19, 200518 SHOMU GEPPO, 1 (The plaintiffs are
nationals of the Republic of Korea who were alldgéaken against their will by force by Japan from
the Korean Peninsula to Hiroshima during W\and forced to work at Mitsubishi Heavy Industry,
later becoming victims of the atomic bombing by theted States on August 6, 1945. They claimed
compensation for damages for pain and suffering fitee Government of Japan and Mitsubishi, as
well as the payment of unpaid salaries from MitshbiPetition to the court for acceptance of appeal
the Supreme Court has been made and is pending.)

“ Osaka H. Ct., J. of Nov. 19, 2002, 50-3 SHOMU GEPRRS (appeal pending), Nagoya High Court,
Kanazawa division, Judgment of Dec. 21, 1998, 19ABIREI TAIMUZU 161 (settled after appeal),
Nagoya District Court, Judgment of Feb. 24, 20@41HANREI JIHOU 44 (appeal pending),
Hiroshima District Court, Judgment of Jul. 9, 200210 HANREI TAIMUZU 253. (Please see,
however, its appellate decision, Hiroshima H. @idgment of Jul. 9, 200#fra note 42), Tokyo
District Court, Judgment of May 26, 1997, 1614 HARNRIHOU 41 (settled after appeal). These
claims were made on the alleged facts of forcedatiign and forced labor and on the legal grounds of
the Hague Convention, “crimes against humanityéusomary international law, ILO Convention No.
29, abolition of slavery as customary internatidaal, and omission in remedial measures after
ratification of ICCPR. Each of these claims was désed for the following reasons: lacking a legal
basis for an individual’s right to compensatiohg{ttreaties not applying to actions between peivat
parties, business entities not being able to bateduo nations, prescription (statute of limitajio

time of exclusion (expiration period), “Agreememt the Settlement of Problems concerning Property
and Claims and the Economic Cooperation betweemJJapéithe Republic of Korea,” and no
retroactivity of the effects of the treaty.

“2 Hiroshima H. Ct., J. of Jul. 9, 2004, 1865 HANRIEHOU 62. (Affirming the original decision that
dismissed claims on the basis of international tae,court allowed a certain amount of compensation
holding that the defendant, Nishimatsu Kensetsyp@mation, violated th&nzen Hairyo Gimu
(Obligation of Security) under Japanese law vigsattve employees (the plaintiffs), and there were
factual circumstances that invoking extinctive prggion (statute of limitation) in this regard was
abuse of rights and not to be allowed.); Niigatatiit Court, Judgment of Mar. 26, 2004, 50-12
SHOMU GEPPO 3444. (While tort-related claims wesaidd according to time of exclusion
(expiration period), a certain amount of compesatias allowed with the holding that there was a
violation of Anzen Hairyo GimObligation of Security) by then Niigata Koun Corgtion vis-a-vis

the employees (the plaintiffs), and invoking prastan by the Corporation was a serious deviation
from socially acceptable practices.) With respe&rzen Hairyo GimiObligation of Security), see
infra the answer to Question 15.

43 Examples include Supreme Court, Judgment of Feh @52, 16 Minji hanreishu [MINSHU] 407,
Sup. Ct., J. of Feb.25, 1993, 47-2 MINSHU 643.

“ Laws of a foreign country may be applied as theslafithe place of torHorei (Act on the
Application of Laws), Art. 11, Para. 1. Even in siécbase, Japanese law is applied cumulatively in
relation to the formation and the effect of a tbidrei, Art. 11, Para. 2. The General Principle Act on
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In fact, there was a court decision in which th&uka High Court sustained the
formation of a joint tort committed by the Governmhef Japan and Mitsui Mining
Industry, with the finding of the violation of ILOonvention No. 29, Art. 2, Para. 1,
which prohibited forced labor (but, consequentlg tlaim was dismissed for the
reason that the twenty-year statute of limitatiad passed as provided in the Civil
Code, Art. 724, the latter sentené®).

Among the Hiroshima H. Ct. judgment described alawe judgments in footnote no.
41, there have been decisions that deny the corapen<laims by an individual
victim for the reason that “crimes against humanigre established for the purpose
of clarifying the criminal liability of an individal who committed a war crime and of
punishing him/her. These decisions, however, didyodurther than to deny the
existence of an individual’s right to compensatilinectly based on international
criminal law only. They were not intended to dehgtta violation of international
criminal law or IHL could satisfy the “illegalityfequirement for a tort-related claim
in a civil action?®

Therefore, if an individual or a business entitylates IHL or international criminal
law in the future, there may be sufficient room daiort-related claim to be sustained
on the grounds that the said violation satisfiesrdguirement of “illegality,”
considering that the normative positions of theseslhave become more specific and
firm with the evolution of international law singéW I (when the events, with

which the judgments cited above dealt, took plaae)l, that obstacles, such as
prescription or time of exclusion, can be avoidgaraking a timely claim.

13. On what basis do the courts of your country asst personal jurisdiction over
criminal and civil defendants?

Answer to Questions 13 (criminal):

Under Japanese law, in principle, venue (jurisdictf each court) for a criminal case

is found in the following places. Code of Crimitabcedure, Art. 2.

i. Location of the crimeld., Para. 1.

the Application of Laws (GPAAL) was enacted in Juf@&by revisingHorei, and Article 22 of the
GPAAL is basically the same provision with Art. Plgra. 2 oHorei. (Note that GPAAL is to take
effect by June 20, 2007.) See alsfta the answer to Question 16.

> Fukuoka H. Ct., J. of May 24, 2004, 50-12 SHOMU ®EP3646. Note that in connection with the
Tokyo D. Ct., J. of Dec. 10, 1997, 988 HANREI TAIMUZ250 (settled after appeal), the plaintiffs of
the said case explicitly argued that treaties sisctine Hague Convention, Art. 4, 6, and 7, Geneva
Convention (Convention relative to the TreatmernPo§oners of War (1929)), Art. 2, Art. 11, Para.l,
and Art. 29, etc., Slavery Convention, and ILO Gamtion No. 29, establish public orderJari (see
infra note 51) in domestic law as an internationallyggized norm, and though an individual is not an
addressee of the aforementioned treaties, a \oolafi these treaties satisfies the requirement of
illegality or infringement of right. However, theurt neither affirmed nor denied this point andim
rejected the tort-related claim according to G@nlde, Art. 724, the latter sentence, on the bdgime
of exclusion (expiration period).

6 Under Japanese law, a violation of criminal lawegally can satisfy the “illegality” requirement af
tort-related claim in a civil lawsuit. See OsakaC, J. of Sept.29, 2000, 1055 HANREI TAIMUZU
181, and Osaka H. Ct, J. of Oct.3, 2000, 1756 HANRHDU 88.
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i. Domicile, residence, or current location of theetefant!d.*’

iii. For a crime committed on board a ship outside padalLocation of the place
where the ship was registered, first anchorageo$itiee ship after the crime was
committed (if the crime was committed while at ses)well as (i) and (ii)
aboveld., Para. 2.

iv. For a crime committed in an airplane outside obdajocation where the
airplane landed (if the crime was committed dufiigght), as well as (i) and (ii)
aboveld., Para. 3.

In addition, for related cases, a court which lasgliction over one of the cases may
exercise its jurisdiction over any of the otherefaythrough (compulsory) joinddd(
Art. 6). Related cases, in this regard, may bergeted as followsI@. Art. 9).

i. One person committed more than one crime.

i. More than one person jointly committed the sameerbr different crime®®

iii. More than one person in collusion separately cobahiéach crime.

iv. In connection with (and in addition to) the oridicame, such crimes as the
concealment of criminals, destruction of evidemagjury, false expert
examination/testimony, false interpretation, arniches concerning stolen
property. Please note that under Japanese lavgdhaton of the stolen property
cannot be the sole grounds for determining pergoanabiction for criminal
cases.

It is considered that a legal person is to be édkat the same manner as an individual
(natural) person, since the Code of Criminal Pracedoes not have any specific
provision clarifying the determination of jurisdmn for legal persons. The domicile
of a legal person is provided as being the locaticthe principal office (Civil Code,
Art. 50). While the location of the principal oféias to be identified in reference to
the law that provides the grounds of incorporatibeach legal person, the principal
office is usually that office originally register@dthe legal person’s articles of
incorporation. The issue of how to treat a legaspe incorporated under a foreign
law is determined by applying the correspondingadage law which regulates the
same kinds of legal persons In Japan.

47«Current location of the defendant” here meansaagwhere the defendant is located voluntarily or
legally forced to be located at the time of prosecu (Sup.Ct, D, Apr. 30, 1957, 11-4 KEISHU 1502,
Sup. Ct, J, May 24, 1958, 12-8 KEISHU 1535) Accogll, if a person is legally arrested or detained
at a certain place and transferred to another ptheevenue is found in the latter place (the liocat
after the transfer) as “the current location ofdieéendant.”

8 With respect to the issue of whether an actortaadusiness owner in a criminal offense with
Ryobatsu Kite{Double Punishment Provisions) fall under the giown “[m]ore than one person

jointly committed the same crime or different crgyiehere is a decision of the Supreme Court that
could be seen as recognizing such an applicatiobiter dictum (Supreme Court, Decision of
December 17, 1968, 22-13 KEISHU 1476. Where ordgal person is prosecuted, summary courts
have jurisdiction over such cases (Court Orgarondtiaw, Art. 33) unless there is a specific provisio
in a special law, as, generally, only fines arevjgled as the penalty for legal persons. However,
regarding the case in which a business owner vda$emdant for a criminal offense wiRtyobatsu

Kitei, in the decision, it was mentioned that “jurisatintfor related cases arises according to the Code
of Criminal Procedure, Art. 9, Para.1, No. 2, amt B, Para.1, when the actors are being prosecuted
together.” This decision thus provided supportjfiisdiction by joinder in district courts for such
cases. To the same effect, see Takehiko KojRgapatsu Kitei niokeru Houjin Shobatsu to Jugyouin
Shobatsu no Kank@Relationship between Punishment for Legal PeramialsPunishment for
Employees and the like in Ryobatsu Kitei] 23-1, 2h¢e Zasshi.
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Please note that Art. 27 of the Code of Criminalcedure provides that the
representative(s) of a legal person conduct thegaharal acts of the legal person.

Whether the aforementioned process is to be appliall respects in deciding the
issue of personal jurisdiction for internationases: (for instance, whether jurisdiction
by joinder on the grounds of the Code of Criminad@dure, Art. 6, is to be applied

in the same manner for international cases as danuases) is not necessarily clear,
since we see no actual exampfeslevertheless, it seems clear, from the languafjes o
relevant provisions, that Japanese courts canisegversonal jurisdiction, for a crime
committed outside of Japan, at least over a pdosated in the place where the ship
is registered, in its first anchorage site, ohia location where the airplane landed, if
such a place is in Japan (Code of Criminal Proagdhnt. 2, Para.2 and Para. 3).
Also, it would be interpreted that jurisdiction kdson domicile, residence, or current
location of the defendant in Japan would be recagheven for crimes abroad (Code
of Criminal Procedure, Art. 2, Para. 1; Of coutbés is limited to the crimes for

which subject matter jurisdiction can be recogniaed to which Japanese law can be
applied.) For example, when the defendant happensty in Japan, or entered to
Japan in response to a request of voluntary appealay the investigation authority,
Japan as the place where the defendant is locatedscto have jurisdiction, and
accordingly he/she can be arrested and/or proseoutiapan.

V. Jurisdiction and related issues

13. (civil) On what basis do the courts of your cautry assert personal
jurisdiction over criminal and civil defendants?

18. Do the civil courts of your country sometimesetline to exercise jurisdiction
over matters where the events occurred in anotheroeintry and/or the majority
of witnesses and the bulk of other evidence is oidg of your country, thereby
making it more convenient for the parties to litigae in the courts of another
jurisdiction (sometimes referred to as the doctrineof forum non conveniens)?

Answer to Questions 13 (civil) and 18:

To understand the issue of international adjudregtirisdiction of Japan, we first
discuss the issue of (personal) jurisdiction oheemurt of Japan, or "venue," for
domestic cases and then discuss the issue of ati@mal jurisdiction below.

1. Domestic Cases
(1) Under the Code of Civil Procedure of Japaa,isisue of “venue” (i.e.,
before which court a lawsuit should be broughtjasided on the following
grounds. (Please note that only items that maglesant to this project are
listed here.)

49" Beyond the issue of criminal court jurisdictischolars are also divided on the issue of whether

the application of the Code of Criminal Procedurgéneral is limited to a domestic sphere. However,
it seems that the Supreme Court takes the viewittlsanot limited to a domestic sphefeeThe Court
Training Institute Shogai Keiji Jiken ni okeru Shokikan Jimu no KeriStudy on Court Clerk Affairs

in International Criminal Cases] at 226.
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(2)

Individual:

U
U

0

a) General venue for a defendant (Code of CnatBdure, Art. 4) (to
be explained later in detail)

b) Suits with respect to property rights: thealian of performance to
be doneld. Art. 5, No. 1)

c) Suits with respect to property rights agasestman: the location of
the registration of the shipd; No. 3)

d) Suits with respect to property rights filechaigt a person who does
not have domicile in Japan (in the case of a lpgedon, the location of
an office or a business site) or whose domicileoisknown: location

of the object of a claim or an asset of the defahdhl. No. 4)

e) Suits involving business at an office or aitesss site: location of
the office or the business sitéd.(No. 5)

f) Suits with respect to a ship or voyage filggiast the ship owner
or a person utilizing the ship: location of theistigtion of the shipld.
No. 6)

g) Suits related to torts: location where the ¢@curred kd. No. 9)

h) Suits for damages resulting from a maritimedent such as a
collision of ships: location first reached by théfering ship. (d. No.
10)

i) Suits with respect to marine salvage: locatdrere the marine
salvage was conducted or location first reachethéysalvaged ship.
(Id. no. 10)

J) Agreement in writing (Code of Civil Procedudat. 11) or response

to a suit. [d. Art. 12)

k) Claims between parties: the venue for onde$e¢ claims.ld. Art.
7)

[) The rights or obligations as the objects atsscommon to more
than one person or such rights or obligations basdtie same factual
and legal grounds: the venue for one of these ijmisder of suits" by
more than one plaintiff or against more than orfer#ant) (d. Art.

38, the former part.)

General venue for a defendant is decided as fol(tive\rt. 4):

Domicile.

Residence, if the person has no domicile in Japameoperson'’s domicile
is unknown.

Last domicile, if the person has no residence pradar the person's
residence is unknown.

Legal person or other type of association or fotinda
O Principal office or business site.
0 Domicile of a representative or a manager or cdietrm charge of the

business, if there is no office or business site.

Foreign association or foundation:

0

0

Principal office or business site in Japan, notstahding the above
provisions.

Domicile of the representative in Japan or a manageontroller in
charge of the business, if there is no office aiess site in Japan.
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2. International Adjudicative Jurisdiction

(1) In regard to the issue of personal jurisdictio lawsuits with international
character (hereinafter "international adjudicajiwgsdiction” or “international
jurisdiction”), the Supreme Court judgments setfdilewing legal precedentd.

The issue of in what kind of cases the internatiadgudicative jurisdiction of Japan
should be recognize is decided with referencdaoi” >* based on fairness between
parties and on the principle of just and spee@. Where any venue (each court's
jurisdiction) provided in the Code of Civil Procedwf Japan is found within Japan,
it is appropriate, in principle, to subject theetalant to the jurisdiction of Japan with
respect to a lawsuit which was brought before atafwapan. However, where it is
found that there are special circumstances anchtiiding the court proceeding in
Japan would be contrary to the fairness betweepdhees and the principle of just
and speedy trial, the international adjudicatiwéspliction of Japan should be
declined.

In other words, (i) the jurisdiction of the Japamesurts is confirmed, in principle,
even for a lawsuit with international charactergnéha venue (each court's
jurisdiction) is found as described in the paragrdh Domestic Cases" above.
However, as the exception to this principle, ifrthexist special circumstances such
that "it would be against the fairness betweemtimties and the principle of just and
speedy trial," the jurisdiction of the Japaneseatsos denied. (Please note that the
case of joinder is slightly different and descrilbeter in this paper.)

Analytically, it can be said that the latter "s@ga@ircumstances” theory, sometimes
performs a function similar, though not the saraght doctrine of forum non
conveniens. Therefore, "Yes" is the answer to Quedi8 "Do the courts of your
country sometimes decline to exercise jurisdictionthereby making it more
convenient for the parties to litigate in the cewt another jurisdiction (sometimes
referred to as the doctrine of forum non conven2nS(Please note that while the

%0 Supreme Court, Judgment of November 11, 1992,GIHNSHU 4055 (It is the case in which a
Japanese corporation which imported automobileso#met items from Germany brought an action
against a Japanese living in Germany to seeklfo#iht of the monetary obligation in a contract. The
Supreme Court denied the international jurisdicbbdapan over the case due to various
circumstances.) In addition, as another prece@mteme Court, Judgment of October 16, 1981, 35-7
MINSHU 124 (With respect to the accident of an laing that crashed in Malaysia, Japanese bereaved
families of victims filed a lawsuit in Japan aggtithe airline company which was incorporated under
the Corporate Law of Federation of Malaysia. Ther8uyg Court affirmed the existence of
international adjudicative jurisdiction on the gnols that the airline appointed its representative i
Japan and had a business site in Tokyo.)

*1 Rule for the Conduct of Court BusineSaiban Jimu KokorggDajokan FukokiNo.103, 1875)

states that "For civil cases, when there is haitathe judge should depend on custom. When there
no custom, he should dependJwni,” although whether that Rule is still effectiveuisclear and a
disputed issuelori means principle of the thing, rule of reason,umdiamental principle of justice and
fairness. It may be considered similar to the ganainciples underlying law.

%2 Tokyo High Court, Judgment of December, 25, 19963 KOSAI HANREISHU 109. The Court

held that it cannot be said that there are "speai@imstances" in consideration of the followiy:

none of the Hong Kong corporations (defendantsylaoted business in Japan; (ii) as the claims
themselves were not related to Japan, the burdesspbnse to the lawsuit in Japan would be
considerably large; (iii) it was not necessarilyrid that a unified dispute settlement should be
expected with respect to the relationship betwherctaim against the Japanese corporation defendant
and the claims against the Hong Kong defendantocations; (iv) the relation between Japan and the
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Supreme Court judgment above denied the interratjanisdiction of the Japanese
courts for a case, in so deciding, the Court didrequire the defendant to consent to
the jurisdiction of a foreign court.)

(2) On the other hand, it cannot be said thatré@éwork described in (1) above
also applies to international jurisdiction on thleunds of the venue resulting from the
joinder of suits by more than one plaintiff or agaimore than one defendant (Code
of Civil Procedure, Art. 7, the former part of ABB). In this regard, while we do not
see any Supreme Court precedents, a judgment dbtty® High Court for a case
involving the joinder of defendants, as quoted Welequired that "special
circumstances" be met, not as the exception ortivegalements, but as the positive
elements necessary for international jurisdictmbé confirmed. (Please note that in
denying the international jurisdiction of the Jagse courts for the case, the Court did
not require the defendant to consent to the jusisxh of a foreign court.)

With respect to an international civil lawsuit inving a subjective joinder of
suits, where the venue for the case is Japan @uguse of the provision of
the joinder of suits under the Code of Civil Praoexq] Art. 21 (Note by quoter:
currently Art. 7 of the Code of Civil Procedurtf)e above statedbri

indicates that the international jurisdiction afapanese court is confirmed
only where there exist special circumstances ittisigahat holding court
proceedings in a Japanese court would fit in withfairness between the
parties and the principle of just and speedy midight of the specific factual
situations of the case.

It should be noted, however, that a judgment ofTibleyo District Court preceding the
judgment of the Tokyo High Court above confirmed thternational jurisdiction over
the defendants including a Hong Kong corporatioith wespect to a case in which the
joint defenders were a Japanese corporation, timg IHong corporation, and former
employees of the Hong Kong corporation (who werglegees of the Japanese
corporation at the time of the suit). The courtiscided by applying mutatis mutandis
Art. 21 of the former Code of Civil Procedure (@nt Code of Civil Procedure, Art.

7) on the grounds that there was a close relatiprashong the defendants as the
Hong Kong corporation was a 100% subsidiary ofJdyganese corporation
defendant:

Also, with respect to a case involving the joindeplaintiffs, apparently a ruling of
the Nagoya District Court required that the joindeplaintiffs fit in with the fairness
among the parties and the principle of just an@dpérial, while the court did not use
the wording "special circumstance."

evidence regarding the validity of the claims agaiiong Kong defendant corporations was quite
remote. Accordingly, the court denied the interoraai jurisdiction of the Japanese courts for treeca
%3 Tokyo District Court, Judgment of June 28, 19895 HANREI JIHOU, 93; see also Tokyo
District Court, Judgment of June 1, 1987, 1261 HANBRHOU 105. Additionally, the Tokyo District
Court, Judgment of February 5, 1997, 936 HANREIMAEZU 242 denied the international
jurisdiction over a parent company for a case ifchvithe parent company was an American
corporation and the subsidiary was a Japanesereigra It held that, on the premise that the proof
was insufficient for establishing the tort liabjliof the parent company, there were not sufficient
special circumstances to connect the subjectivel@iwith the subsidiary company.

** Nagoya District Court, Judgment of December 283 1854 HANREI JIHOU 63 (With respect to
an accident of an airplane that crashed in Japgangse bereaved families, Taiwanese bereaved
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It is appropriate to interpret the above stalted as indicating that where a
venue of the joinder of suits is found in Japaprasided by the former Code
of Civil Procedure, Art. 21 (Code of Civil ProceduyArt. 7), the international
jurisdiction of a Japanese court is confirmed als ivéoing so would fit in
with the above stated principles of fairness betwesrties and of just and
speedy trial.

That being said, as the judgment of the Nagoyaibisourt confirmed the
international jurisdiction of a Japanese courtanatusion, it is possible to see that
international jurisdiction on the grounds of theagter of plaintiffs is relatively easy to
be confirmed as the defendant cannot avoid respgnds-a-vis other plaintiffs in the
court, as compared to the case of the joinder fefindiants.

14. When parent and subsidiary entities are involvéin a multinational setting,
how does a court assert personal jurisdiction ovgparents or subsidiaries located
out of country? What are the standards for overcomrmg limitations on
jurisdictions over business entities within a multhational corporation?

1. The issue of when a Japanese court may agssednal jurisdiction over a
private individual or legal person located abraads already discussed in our answer
to Question 13.

2. The issue here is whether a legal person ldadieoad may be subject to the
jurisdiction (personal jurisdiction) of a Japanesart on the grounds that a Japanese
court has personal jurisdiction over another sapdegal entity. Generally speaking,
even if the separate legal entity is an affiliatedhpany, it is rather difficult for such
jurisdictional grounds (for instance, a jurisdict&h assertion over an overseas
subsidiary company based on the activities of #padese parent company or over an
overseas parent company based on the activitiés ddipanese subsidiary) to be
recognized under Japanese law, while there maydiecases as listed below:

0 When the jurisdiction based on joinder is confiriesl, such as when
claims against both business entities are basdideosame factual and

families and others filed the case against theaidompany as a Taiwanese corporation. Nagoya
District Court interpreted that action with respecfTaiwanese bereaved families, while Taiwan was
explicitly indicated as having jurisdiction accardito the Warsaw Convention, the issue of
international jurisdiction on the grounds of joindeas left to the general theory of international
adjudicative jurisdiction. Then it held that thevere circumstances in which holding the court
proceedings in Japan would fit in with the fairnbesveen the parties and the principle of just and
speedy trial by considering the following factdiiythe degree of the burden and predictabilitytfor
defendant for the lawsuit in Japan; (ii) the defertchad no other choice but to respond to the slaiin
other plaintiffs in Japan irrespective of the ja@nd(iii) special factors such as the difficultymrbving
the cause of the accident and the benefit of ntiigaof the burden of the Taiwanese bereaved famili
in pleading and preparing evidence by their becgritie joint plaintiffs; (iv) the possibility thahé
Taiwanese plaintiffs might be forced to file a sgp@ case in a country other than Japan whereate c
had been filed against the joint defendant airplanaaufacturer ; (v) a concentration of important
evidence was found in Japan; (vi) as there wasidwidl Assistance arrangement between Japan and
Taiwan, there was a possibility that such evidearwtthe like might not be available for trials in
Taiwan; and (vii) promotion of streamlined and speproceedings and trials on the issue of the
liability of the airplane company was a common poiithe dispute.)
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legal grounds (Please see Section 2, Paragrai {{2¢ answer to
Question 13 (civil) and 18);

0 When a claim itself may be asserted directly agardefendant who is
subject to the personal jurisdiction of Japanesetsdased on "pierce the
corporate veil," etc. (Please see the answer tati@uel5).

15. How may a court attribute the actions of a subgiary to a parent business
entity, i.e. "pierce the corporate veil"?

We discuss civil cases in paragraphs 1 -3 andiyptiefich on criminal cases in
paragraph 4.

1. Doctrine to Disregard Corporate Fiction (“Pierce the Corporate Veil”)

The Supreme Court judgments established the pretsette corporate fictions to be
denied in two types of cases: (a) a corporateoficis a mere facade (the “facade
type”); and (b) a corporate fiction is abused tad®/the application of law (the
“abuse type”y>

Of the two types, with respect to the latter, {i® tabuse type,” it is often said that
“control” and “purpose” must exist.

In addition, with respect to (a) the “facade typas”’an example of a recent case, the
court held that a parent company in a securityriass was not allowed to evade the
contractual liability of a subsidiary company, whiwvas established as a mere facade,
as the parent company had had the aforementiormadhgiisubsidiary incorporated
abroad for illegal purposg.

2. Labor-related Legal Theories

Apart from the cases stated in paragraph 1 abbees tare cases where employees of
a subsidiary and the like may claim that they hawatractual or other types of legal
relationships directly with the parent companygdes without saying that included in
such cases are cases in which a substantial emefayneiationship is claimed to

exist between an employee and the parent company.

Under Japanese law, as a remedy for unfair lakamtige, a labor union may petition
a labor relations commission, apart from filingoauxt case. The definition of
“employer” in the context of unfair labor practiseinterpreted to include one in a

> Supreme Court , Judgment of February 27, 1982, RIINSHU 511; Supreme Court, Judgment of
October 26, 1973, 27-9 MINSHU 1240. See also Suer€ourt, Judgment of September 26, 1974, 28-
6 MINSHU 1306, which stated that care must be takehe application of the doctrine.

* For instance, Osaka High Court, Judgment of Jgr@@ 2003, 845 RODO HANREI 5 (The court
held that the requirement of control was not mgarding the control of the assigner over the
contractor); as one of the examples of affirmatiases, see Osaka High Court, Judgment March 30,
1984, 1122 HANREI JIHOU 164 (The court held thatlissolving the subsidiary company, the parent
company unduly exercised the power of control ligr purpose of unfair labor practice, and so thereby
abused the fact that the subsidiary company waparate legal entity. Also see Osaka High Court,
Judgment of June 26, 2003, 858 RODO HANREI 69, @&sa in which the requirement of purpose
was ruled to have been unmet, while the requirémiecontrol was ruled to have been met.

" Tokyo High Court, Judgment of January 30, 2a0787 HANREI JIHOU 27. It is noted that the
factor of abuse were also found in the case.
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position, if not as direct contractual employelgaib control and decide basic labor
standards and the like actually and concretelyn @vepart, thereby being equated
with the contractual employ&t. Accordingly, a parent company, for instance, fzdin
under the category of “employer” vis-a-vis employeéthe subsidiary company.

In addition, as an important issue accompanyingriadlationships, there are
precedents regardind\hizen Hairyo Gim{l the obligation of an employer (and
others) to consider the security of the employaed Ethers) (hereinafter “Obligation
of Security”). In a case in which the former eny@es of contractor companies, who
had engaged in work in the dusty environment of ooaes and had fallen ill with
pneumoconiosis, sought damages against the bugingsess responsible for
managing the coal mine, the Fukuoka High Court tiedd “the Obligation of

Security is an obligation between the parties wineehentered into a special
relationship of social contact based on a certgall relationship, such that one party
is, or both parties are, based on the fair andi@ojei principle, obliged to have such
duty towards the counter party as an accompanyubgaf the said legal relationship,
and that such duty does not necessarily requirenifdoyee to have a contract
directly with the employer?®

3. Employer Liability

Art. 715 of the Civil Code provides that “one who@oys another person for a
business is liable for the compensation for dantagethird party inflicted by an
employeé’ in the execution of the business.”

Here, the issue of whether the “employment” refaglap exists has been held "to be
decided in light of whether there is a substant@lationship of direction and
supervision between an employer and an employegdieg the business in
question.® It is interpreted as meaning that it does not enathether the
relationship between an employer and employeessdan a valid contract or has
emerged de facto or whether the relationship endedigectly or indirectly’®

%8 Supreme Court, Judgment of February 28, 1992, KBNSHU 559.

% Fukuoka High Court, Judgment of July 19, 51-408#U GEPPO 821. The court, on that basis,

held that the defendants were obliged to haveasahe fair and equitable principle, the Obligati

of Security vis-a-vis the plaintiffs, who were emyptes of contractors, because the defendants of the

coal mine management companies possessed the miglig and basic facilities, decided and

implemented the basic mine planning and the like plaintiffs worked in tunnels of coal mines
managed by the defendants, and the definition afiénwvorker,” which was covered under “the duty of
measures for harm prevention” of a mining rightkleounder the Mine Safety Law, included a worker
of a contractor company. Furthermore, the cowrhébthe breach of the Obligation of Security as
outsourcers by stating that the defendants didaket measures for pneumoconiosis prevention based
on the highest engineering technology standardgipadly available in each era. While the defertdan
appealed some issues, the Supreme Court dismissegpeals making the decision final and binding.

% There are court decisions holding that the nafram employee is not required to be identified in

pursuing the liability of an employer. (e.g.) Fukadistrict Court, Judgment of March 24, 1976, 351

HANREI TAIMUZU 323.

1 Additionally, in the case of a representativet @n employee) of a company, article 350 of the
Corporate Code provides, for example, that “a lassrcorporation is liable for the compensation for
the damage inflicted on a third party by a represtere director or other representative in the
execution of his/her duty.

%2 Tokyo High Court, Judgment of November 20, 199%731HANREI JIHOU 89.

83 Chiba District Court, Judgment of September 38719659 HANREI! JIHOU 77.
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Therefore, for instance, where "the substantivaticaiship of direction and
supervision" exists between an employee of a sigsgidompany and the parent
company, the parent company is liable when the eye of the subsidiary causes
tort-related damage to a third party. In this catio@, there is a case in which there
were multiple subcontracts, and the the originaltiaztor was found liable for the
tort committed by the bottom layer subcontracteritavas determined that the
original contractor had a relationship of “directiand “supervision” over the bottom
layer subcontractdf.

4. "Ryobatsu Kitei" and Affiliated Companies

In footnote 6 in the answer to Question 5, we hauehed on the issue that "a worker
of other types" appearing in a typi¢&obatsu Kiteis not limited to a person whom
the business owner contractually employs by itdelfegard to the definition of an
“employee,” the Tokyo High Court held that if “timrker is within the organization
of the legal person for the business and directipdirectly engaged in its business
activities, irrespective of the worker’s job titiejs not required that the
aforementioned legal person has caused the warkesdome engaged in the business
by an employment contract or another type of cantf& According to the decision,

it would appear that even for an act of an emplafeeesubsidiary company, for
instance, if he/she is directly or indirectly engdgn the parent company's business
activities within the organization of the parentrgany, the parent company's
criminal responsibility could be pursued viRgobatsu Kite?®

16. What types of actions (civil and criminal) migh be asserted against a
business entity with respect to activities taking lace outside of your jurisdiction
by a business entity over which your courts have jisdiction?

Answer to Question 16 (Criminal Cases):

Genocides, crimes against humanity, war crimestadre were already discussed
in our response to Question 11. We will focus dreotrimes here.

1. Bribery

Japan signed the Convention on Combating Bribefooéign Public Officials in
International Business Transactions in Decembe? 1@8ich entered into effect in
February 1999. In addition, Japan also signedJtiiteed Nations Convention against
Corruption in December 2003, but it has not yet eomio effect.

Regarding the bribery of foreign public officialschinternational public officials, the
Unfair Competition Prevention Act, Art. 18, Paraarid Art. 21, Para. 1, Sec. 1
provides that a person who has bribed a foreigtigaficial, etc. in order to obtain
illicit gains in business with regard to internaté commercial transactions shall be
punished by imprisonment with work for not morertlie years, a fine of not more

64 Akita District Court Ohdate Branch, Judgment otBmber 10, 1974, 792 HANREI JIHOU 79.

% Tokyo High Court, Judgment of January 27, 13822 KEISHU 115. The case involved a
substantive manager. (The decision became finabamtting due to the dismissal of the appeal.
Supreme Court, Decision of March 11, 1983, 37-2%HAU 54.)

% Kojima, supranote 48; see also Nagoya District Court, Judgméntasch 30, 1995, 51-6 KEISHU
503 (to be final and binding by Supreme Court, Bieci of July 9, 1997, 51-6 KEISHU 453).
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than five million yen, or both. With regard taslerime, a Japanese national
committing it outside of Japan can be punisiHddArt. 21, Para. 6). In addition, a
legal person can also be punished, and the finesewbon a legal person may be
increased to not more than three hundred millian@e Art. 22, Para. 15’

However, while a person who bribed a Japaneseqafficial is to be charged with
bribery under the Penal Code, Art. 198., thereipmovision punishing a legal person
or a Japanese national who committed bribery oeitsidlapan.

2. Money Laundering (and import of properties acqured overseas illegally)

In 1991, the Law Concerning Special ProvisiongiierNarcotics and Psychotropics
Control Law, etc. and Other Matters for the Preimenof Activities Encouraging

lllicit Conduct and Other Activities Involving Camtled Substances Through
International Cooperation was enacted. Underlthig, money laundering of the
profits obtained through drug-related crimes ishisided, and a Japanese national is
to be punished in the case that he/she commits@unles outside Japald( Art. 6, 7
and 10). In addition, there is a provision for @imng a legal persomd; Art. 15).

Then, in 2001, the Law for the Punishing of OrgadiZrimes, Control of Crime
Proceeds and Other Matters was enacted, which dgdahe range of crimes
recognized as the basis of money laundering (“oailgcrimes” hereinafter). Under
this Law, the original crimes include theft, robjpdraud, extortion, and
embezzlement committed in the engagement of busifeeArt. 2, Para. 2, No. 1).
Under this Law, the aforementioned original crimemmitted overseas are also
recognized as being original crimes. In addititveré are provisions criminalizing
money laundering with regard to the control of the@nagement of enterprises of legal
persons through illicit proceedsl (Art. 9), concealment of crime proceetts Art.

10), and receipt of crime proceedsl. Art. 11). A Japanese national is to be punished
even when he/ she commits such crimes oversgadrf. 12). A legal person is also
to be punishedd. Art. 17)%8

Consequently, a person who conceals propertytijliobtained outside of Japan or
knowingly receives such property is to be punisteednoney laundering, regardless
of whether concealment or receipt the propertyggiace inside or outside of Japan
(Id. Art. 10, 11). Therefore, for instance, a Japampesson or a Japanese legal person
who knowingly imports to Japan the property stdigran armed group (or by anyone
else) is to be punished under this fBw.

7 It is reported that although there was suspioiom case of bribery of a foreign public offichat

was investigated by the Japanese procuratoriabetythsuch cases have never been prosecuted. May
22, 2006,Yomiuri ShimburfiYomiuri Newspaper], morning edition.

®  For instance, there is a case where a personputohased the new shares, which had been
allocated to third parties by the Taisho Life Seyuki.K., with the money acquired from the company
by fraud, was punished under Art. 9 of the law {mBistrict Court, Judgment of Jan. 20, 2003, 1119
HANREI TAIMUZU 267). Another case is that the Gorkaij an affiliate of a crime syndicate
Yamaguchigumi, concealed the proceeds, which wetared through money-lending business at the
rate well over the legal rate, in a bank in Switmed (Tokyo District Court, Judgment of Feb. 9, 200
1185 HANREI TAIMUZU 159.). In both cases, howewbe original crimes were committed in Japan.
%9 On the other hand, the Penal Code, Art. 256 caiizies the transporting, retaining, purchasing, and
brokering of stolen property (and other propertibtained through a crime against property), most of
which are also punishable when committed outsidiapfin by a Japanese national (Penal Code, Art. 3)
(As understood clearly from the language, “stolespprty” here does not include humans in human
trafficking.) The Penal Code of Japan does noetmevisions that can be invoked against a foreign
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3. Counterfeiting of Currency, Securities, and Cads

The counterfeiting and alteration of Japanese nayrés to be punished with
imprisonment with work for life or imprisonment Wwitvork for not less than 3 years
and not more than 20 years (PC, Art. 148). Thegihument for importing counterfeit
or altered money is the same as that for the cdieitieg and alteration of Japanese
currency. Any person who has committed any of thmva crimes is to be punished
under the Criminal Law of Japan, regardless ottimainal’s nationality, even if the
crime was committed outside of Japan (PC, Arf’2).

The counterfeiting and alternation of securitiagcfsas bills, checks, stocks, bonds)
and the illegal production of electromagnetic rélsgfthat constitute credit cards,
bank cards, and prepaid cards) are also to behmohathough the penalties for those
crimes are lighter than the penalties for the cedeiting of currency, and such a
criminal, regardless of his/her nationality, i9s®punished even if the crime has
taken place outside of Japan (PC, Art. 162, Ar8-26and Art. 2).

Concerning these crimes discussed in this sectitime®e are no provisions that
specifically provide for the punishment of a legatson. However, it is prohibited to
import currency and securities that are countexdeialtered, or imitated and cards
that consist of illegally written electromagnetcords (Customs Law. Art. 69-8,
Para. 1, No. 6). And a person who has importedodlye above in violation of
Customs Law is to be punished with imprisonmenhwibrk for not more than 5
years, a fine of not more than 30 million yen, ottb(Id., Art. 109). Customs Law
also includes a provision that specifically prowder the punishment of a legal
person [d, Art. 117).

4. Environmental Crimes

Under the Law Concerning Punishment of Environmedtemes Impacting Human
Health, a person who endangered life or health@public by expelling substances
which are harmful to human health is to be punishedgarding this crime, business
entities are also to be punished.

However, there is no provision for punishing a par&Zho committed such crimes
outside of Japan. Nevertheless, in the casehlbatdnspiracy, incitement or being an
accessory is conducted domestically, such an adam®mpay be punished as a crime
committed inside Japan (see the answer to QueslioWe have not yet observed
such cases in practice.

national when he/she has committed theft outsidapén, but stolen property under this category is
also interpreted as being subject to the provibenein regarding the crime of receiving stolen
property. PC. Art. 256 (Hitoshi Otsukéeihou Kakuror{Specific Theory of Criminal Law] at 325.)
However, since there is no specific provision fonighing the legal person who has committed the
said crime, a legal person is not to be punished.

" The creation of false currency or securities naglaborately imitated as to be found counterfeit is
also to be punished under “Imitation of Currencyg &ecurities Control Act,” though with lighter
penalties. Also, there are some provisions for ghing the counterfeiting and alteration of foreign
currency and for the importing of such counterfeitltered foreign currency. PC, Art.149, and ather
These provisions, however, do not provide for theighunent of overseas criminals except in limited
cases such as the importing of counterfeited/altémeeign currency.
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Answer to Question 16 (civil):

As shareholders' representative actions (derivédmwsuits) are not against business
entities but are claims against directors, etdedendants, we have excluded this type
of lawsuit from consideration here. (With respectite issue of international
jurisdiction, please see the response to Ques89n 1

1. Contractual Relationship-related Claims

In the case that an underlying contract is madmocluded in Japaft,it is no
wonder that the contractual liability of a businessity, as a party of the contract,
may be pursued in a Japanese court, even if theame acts/activities based on the
contract take place abro&d.n connection with employment contracts, thers &a
case in which an employee of a Japanese businggscead from overwork
(karosh) while on duty at the local affiliated companyHiong Kong, and the family
of the deceased sued for damages against the reegatgun Japan and the local
affiliated company as defendants in the Akita Dist€ourt of Japan on the grounds
of breach of the Obligation of Security under thgpoyment contract

2. Tort-related Claims

With respect to the overseas activities of busieessies, one of the major problems
to be faced in bringing an action seeking torttegladamages is the issue of “choice
of law.” The Act on the Application of Laws, Altl, is as follows:

1) The formation and effect of claims arising from arttshall be governed by
the law of the place where the events causinglthes occurred.

2) The preceding paragraph shall not apply where\kats that comprise the
tort occurred abroad and are not considered tbdgml under Japanese law.

3) Even where the events that occurred abroad coteséttort under Japanese
law, the victim may not demand recovery of damawyemy other remedy not
available under Japanese law.

According to the article, once someone files sudweauit in any Japanese court, it
must be confirmed that the claim could be made utiaelaw of the place where the
events underlying the claim took place (i.e., thdarlying events were illegal in that

" Where parties do not indicate any governing tae,law of the place of the adex loci actuy — the

law of the place where the parties made and coedltite contract. Japanese law is the one herdl- sha
be applied on the formation and effect of the amttaccording to the Act on the Application of Laws
(Horei), Art 7. Para. 2. Note that the General Princiateon the Application of Laws (GPAAL) was
enacted by revisinblorei. The GPAAL is to be implemented by June 20, 200%cks 8 of the GPAAL
provides, with respect to the formation and efféa contract, that the law of the place most dlose
related to the contracting act at the time of thetiact is to be applied, where the parties do not
indicate any governing law.

2 For instance, regarding an organized tour agraertiee travel agency's breach of the contractual
duty for an accident in Pakistan based on the argdriour agreement was found by the Tokyo District
Court, Judgment of December 27, 1988, 1341 HANREQJIB7 (however, the court dismissed the
claim as it held that there was insufficient evideto establish a causal relationship between the
breach of the duty and the damage.)

3" While the judgment in the first instance wasiasfathe plaintiffs (Akita District Court, Judgmeoit
July 19, 1999, not published in law reports), after appeal, a settlement was reached, and fifty
million yen was paid to the plaintiffs.
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place)’* and such underlying events must also be illegal uddeanese law.
Furthermore, the claim must remain within the coesi recognized under Japanese
law.”™

As a result, assuming that a Japanese entity qgrais®ons involved committed abroad
one or more of the following: corruption, bribergcketeering, money laundering,
importation of property illicitly obtained, or desttion of the environment, then each
paragraph of Article 11 of the Act on the Applicatiof Laws must be satisfied in
order for the tort-related claim(s) to be made, iel@meone tries to bring an action
(apart from a case involving a contractual claiggiast a Japanese business entity in
a Japanese court.

As stated in response to Question 15, under Japda@swhere persons related to
business entities committed illegal acts, claimy emade against not only these
individuals but also against the related businesitiess according to the Civil Code,
Art. 715 and the Corporation Act, Art. 350. Howeubese provisions cannot be the
direct grounds for claims concerning activitiest tiake place abroad because Art. 11,
Paragraph 1 of the Act on the Application of Lagisypplied to such activities
abroad’®

A currently pending case is the Dam Kotopanjangni¥tapanjang) Litigatiory’

The lawsuit was filed with the Tokyo District CoumtSeptember 2002 by Indonesian
people against Tokyo Electric Power Services Cul,, lone of the defendant$.The
allegations of the plaintiffs against the compaagaern a matter related to the

" Upon the implementation of the GPAAL (see note #18 formation and effect of claims arising
from tort is, in principle, to be governed by th&lof the place where the result of the damaging ac
occurred. GPAAL, Art. 17. There are special provisifor product liability cases (the law of the @ac
where, in principle, the product was deliveredh® tictim.ld. Art. 18), and for defamation and
tarnishment cases (the law of the place, in priecigf the permanent residence of the viclidn Art.

19).

> There is a court judgment which held that evéiens the right of a tort-related claim for damaiges
formed under Manchurian law and Japanese law,|# cannot be allowed due to the statute of
limitation and time lapse of the expiration periotler Japanese law. Tokyo District Court, Judgment
of July 16, 1998, 1046 HANREI TAIMUZU 270. Note titae GPAAL, Art. 22, Para. 1 and Para. 2 are
basically the same provisions as Art. 11, Paraaxd?Rara. 3 of the Act on the Application of Laws
(Horei).

5 Osaka District Court, Judgment of March 15, 19862 KOTSU MINSHU 397 (the driver and his
employer were held liable under California law docase where the driver, who was an employee of a
Japanese company, had caused a car accident whaléwsiness trip in California, USA, and had
imjured a fellow passenger in the backseat (an @yegl of a business partner).); Osaka District Gourt
Judgment of December 6, 1990, 760 HANREI TAIMUZU Z48&e court held that a Japanese
corporation was liable for the damage by applyirgr@an Civil Code, Art. 31; the damage of which
was suffered by a third party in the course ofdbty in Germany of a representative of the Japanese
company); Tokyo District Court, Judgment of May 2002, HANREI MASTER(The court held, for a
case of assault and resulting death in Beijingn&htaused by a staff of the Japan Overseas
Cooperation Volunteers (JOCV), that there was tatiomship of control and supervision between the
staff and JOCV (the defendant), in that specifiatemt under Chinese law as the law of the pladb®f
tort; the claim for the damages by the family &f teceased against the defendant was dismissed.)
Note that, as mentioned above (note 74), upon PR&AR's coming into effect, the law of the place
where the result of the damaging act occurredhiprinciple, to be applied as provided by the GPAAL,
Art. 17.

" http:/lwww.kotopan.jp/(as of the end of May, 2006, only in Japanese)

8 Japan, Japan International Cooperation Agen&A()]land Japan Bank for International
Cooperation are the other joint defendants.
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Official Development Assistance of Japan, the daojegt in Riau, the central area of
Sumatra, Indonesia, and state that: (i) the comfiamy the defendant) is a consulting
firm and committed illegal acts in the course ofidoacting the feasibility study,
creating the detailed design based on the studyparforming supervision; (ii) as a
result, due to the implementation of the plan amtstof involuntary resettlement in
violation of international guidelines, suffered wex variety of social and economic
damages as well as damages of living conditionsrapanying the resettlement, the
destruction of the local communities, the destarctf the natural environment, etc.
It should be noted that the plaintiffs have, inuang that the governing law is
Japanese law, alleged that a material part ofldgal acts in question were
conducted in Japan.

In addition to the aforementioned case, there lagktly atypical cases, such as those
concerning aircraft accidents for which Japanesetsaetermined the liability and
the damage by ruling that the governing law wasidagpe law based on preceding
decisio%s asserting that the Japanese courts hsahaé jurisdiction over the

airlines!

3. Petition to Labor Relations Commissioff

In the following case, an approach pioneering tilezation of the Japanese legal
system in relation to overseas labor disputes wasdayed®® According to the
allegations of the petitioner, Filipino workers doyed by Philippine Toyota, a
Philippine corporation, formed a labor union (TayMotor Philippines Corporation
Workers Association (TMPCWA¥ However, the company did not recognize the
union nor did it agree to engage in collective baropg and finally implemented
mass layoffs. Accordingly, the TMPCWA joined therif@a Region Council of the All
Japan Shipbuilding and Machine Workers Union, adammion under Japanese law.
Thereatfter, the Council requested collective baiggiwith Toyota Motor
Corporation and Mitsui & Co., Ltd., major sharehaytsl of Philippine Toyota, but the
request was refused, so the Council petitionedktreagawa Prefecture Labor
Commission.

In the dispute, some contested issues were: (ijhendrade Union Law can be
applied to overseas labor disputes; and (ii) whelbgota Motor Corporation is
considered "an employer," although there are nd@mpent contracts directly with
the company.

17. If plaintiffs wanted to sue a business entityniyour jurisdiction, what are
some of the jurisdictional and procedural obstacleghat they (and their lawyers)
might face?

" Tokyo District Court, Judgment of September ZB)@ 1745 HANREI JIHOU 102 (this is the case
of a Thai Airways plane crash in Nepal. The coefttihat with respect to the claim, based on the
Warsaw Convention, Art. 17, Act on the Applicatioin_aws cannot be applied, and ruled Japanese law
to be the governing law, based on the principlthefthing {ori).); Tokyo District Court, Judgment of
July 16, 1997, 1619 HANREI JIHOU 17 (This is the caserhich a Korean Air Lines plane was shot
down by a Soviet fighter jet in international amsp above high seas after the plane's crossing into
Soviet airspace; the court held that the placé®tort was the high seas, the place of the ceash,
ruled Japanese law to be the governing law, basedeoprinciple of the thingl6ri).

8 See the paragraph regarding "2. Labor Related [Tgzory" in the response to Question 15.

8L http://www.geocities.jp/protest_toyotdlapanese

82 http://www.tmpcwa.org/index_htm{English)
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Since Japanese criminal procedure does not re@grdlental claims by a private
individual ("action civil" proceedings), a privaperson is not a party to the
proceedings. The following description is for cipilocedure.

1. Language Issues

Court Organization Law, Art. 74 provides that thg@anese language shall be used in
the courts. Direct questions and answers in agarkinguage are not allowed.
Therefore, a court interpreter translates witnessngnation question by question and
answer by answer. Consequently, effective crosmadion is sometimes difficult.

Courts rarely approve simultaneous translation evieere a party offers to provide
translation equipment at their own expenses whempldintiffs and/or defendants do
not understand Japanese.

A court interpreter is usually appointed by a cpbut they are not necessarily
competent.

It goes without saying that, apart from the isstiecairt interpreters stated above, as a
massive amount of translations are usually requireéde course of preparation for
court proceedings and trials, actual costs andresgsefor those translations could be
huge.

2. Litigation Costs and Court Costs

In Japan, each party bears his/her own attorneg'sif principle. Exception to the
principle is a claim for damages in tort. Aroundd 0f the total damages awarded is
to be added by the court for the attorney's feenasof the tort damage items.

Where victims of massive human rights violationsraa afford even their own
attorney’s fee, the Legal Aid system could be aldd. However, the system does not
cover residents in foreign countries, with onlyn@a#i number of exceptions.
Moreover, as the system is based on the principleimbursement, actual costs and
attorney's fee that Legal Aid could provide aretkew. As a result, it would be
absolutely impossible to meet even actual costeapdnses for conducting field
investigation abroatf

In Japan, a plaintiff must pay, at the time ofhfjjia lawsuit, a court fee according to
the amount of the claifff. In this regard, there is a system of grace ofEayt until a
court judgment is delivered on the merits wherepllatiff is of limited financial
means (Code of Civil Procedure, Art. 82). Alsajdily allowance and travel expenses
of a court interpreter are deferred under the syssecourt is to pay those costs for
the parties. However, as that requires a courdigtto expend public money, a court
tends to be rather reluctant to defer the paymiethteodaily allowance and travel
costs of an interpreter.

8 For domestic massive human rights violation cadmgsanese attorneys who are concerned with
human rights issues have been handling such cas#tel times either operating voluntary funds or
bearing costs and expenses by themselves.

8 For example, court fee is \50,000 for the amatirat claim \10,000,000; \170,000 for \50,000,000;
\320,000 for \100,000,000.
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Where a court has deferred collection of such gto costs, they are to be borne
by the losing party against whom the judgment le®ine final and binding.

3. Privacy of Parties and Protection of Witness etc

In the context of massive human rights violatiobsoad, there could be a situation
where such a victim may be treated unfavorablyfdnjinstance, the national army or
the police, in his/her country of residence, duth®victim's profile in claiming for
damages. Access to the record of trial and makipies may be restricted to the
parties to the lawsuit on the ground of confiddityigCode of Civil Procedure, Art.
91 and 92). However, there is no procedural systditigation (such as a protective
order, etc.) to prohibit, for example, a defendamn disclosing information to the
national army or the polic8Also, with respect to the testimony of a witnashile
there is a system of suspension of public trialn&itution, Art. 82), there is no
system to prohibit the parties from disclosing waatitness testified to third parties.

18. Do the civil courts of your country sometimesetline to exercise jurisdiction
over matters where the events occurred in anotheroeintry and/or the majority
of witnesses and the bulk of other evidence is oidg of your country, thereby
making it more convenient for the parties to litigae in the courts of another
jurisdiction (sometimes referred to as the doctrineof forum non conveniens)?

Yes. (The answer in more detail is includedhiem Answer to Question 13)

19. Are there any checks and balances on prosecui@rdiscretion or decision
making (e.g. when a prosecutor declines to prose@ia case, are there any
measures in place to review his or her decision @n appeals mechanism?)

In Japan, criminal prosecution power is vested anlyre national public prosecutors
(“the concept of monopolization of prosecutionstdé of Criminal Procedure, Art.
247). Public prosecutors are authorized to exefwigad discretion on the decision
making of public prosecution or non-prosecutiorrifipiple of discretionary
prosecution’d. Art. 248).

While, as a result, the decision of prosecutionan-prosecution is a matter of
exclusive discretion for public prosecutors, thikofeing systems are recognized as
remedial measures for a case where a public pruseseclines to prosecute.

1. Petition for Complaint to Superior Authority

A public prosecutor is a public office and an indival prosecutor independently has
the power and authority for criminal prosecutiom. tBe other, the control and
supervision authority of the superior prosecutsnecognized in order to maintain the
unity of the organization of public prosecutorsi{fuProsecutors Office Law, Art. 7-
10).

8 Except for intellectual property related lawsustsch as a trade secret protection system in fpaten
litigation (Patent Law, Art. 105-4), etc.
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Accordingly, anyone may file a petition for supenmwosecutors such as a Chief
Prosecutor to invoke the authority of control angegvision over the public
prosecutor in relation to an improper decisionafi4prosecution. However, as this is
just a petition for the exercise of the authoritontrol and supervision, the superior
public prosecutor owes no obligation to responthéopetition.

2. Application to Commit the Case to a Court for Tial (Quasi-Prosecution
Procedure)

Certain kinds of cases are more likely to be dedimproperly or arbitrarily, such as
a crime of abuse of power of public officers (PeBatle, Art. 193-196). In relation to
these cases, the court can decide, if the progedetides not to prosecute, and upon
the request from a complainant (victim), etc.,dfer such a case to a court for trial as
if the matter had been prosecuted (Referral Datigo Trial; Code of Criminal
Procedure, Art. 262 to 269).The court, when it has made a Referral Decision for
Trial, nominates from lawyers a temporary publiogacutor for the case.

While there have actually been about 300 applinatto commit a case to court for
trial every year, only 17 Referral Decisions foralTwere made between the end of
World War Il and November 2008 This rate of application approval is only about
0.1%. The most recent example was the decision tmatlee Kanazawa District
Court on October 18, 1994 regarding the case peaific public officer’s act of
physical violence and cruelty causing death. Sthea, more than ten years have
passed without a Referral Decision for Trial.

Among the seventeen cases tried after the Refeaakions for Trial (all the cases
became final and binding), in nine of the caseserdence of guilty was passed (a
conviction rate of about 50%). The conviction riatsuch cases has been much lower
than that the conviction rate in general case®,Als one has been punished with
actual imprisonment with or without work even ififid guilty®” Sixteen out of the
seventeen cases are concerned with a specifieepaficer’s act of physical violence
and cruelty or act causing death (PC, Art. 195X09&). The other case involves an
assistant judge’s abuse of authority. @Art. 193).

3. The Committees for the Inquest of Prosecution

(1) Overview of System

The Committees for the Inquest of Prosecution sewvidether or not a decision of
non-prosecution made by a public prosecutor waso@piate. It is activated upon the
motion of an interested party who complains abbetrton-prosecution decision, or
per ex officio. The system is based on the Lawtferinquest of Prosecution.

Where a prosecution inquest committee makes autgsolof "Fit for Prosecution” or
"Unfit for Non-Prosecution," a public prosecutor shaommence prosecution, if the
prosecutor reaches an opinion, after consideratidne resolution received from the
committee, that he/she should prosecute. Howewiiie iprosecutor decides that
public prosecution is still unnecessary, s/he dmthave to prosecute. In this manner,

8 Supreme Court, Criminal Affairs Bureattéisei 16-nen ni okeru Keiji Jiken no Gaikyo (Jou)
[Overview of Criminal Cases in 2004 (1)]”, 58 HOSKHO 2.

87 Concerning the nine cases of conviction, in onthefcases, a fine was given as penalty for theecri
of physical violence, and in the other cases, #ee@tion of the sentences was suspended.
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the resolutions of the Committees are not legatyging on the public prosecutors.
See (5) below, however, with respect to the reaer@ndment of the law in this
regard.

(2) Composition of the Committees and Modality oReview

Each prosecution inquest committee consists okelé¥1) members who are selected
by lot from the Japanese nationals who have the tegvote. The term of office for
each member is six (6) months.

The prosecution inquest committee holds a closexnt-oheeting for the inquest of
prosecution with attendance by eleven membersnisiders the appropriateness of a
decision of non-prosecution, upon a motion by a@rested party, or per ex officio
with a resolution of a majority of the committeemizers. It then makes a resolution
on it. In reviewing a case, the prosecution inqeestmittee reviews the records of
the case, as well as summoning and examining @satar making inquiry to a
government office, as necessary.

As a result of the review, a resolution of "Fit finrosecution” is to be decided by eight
(8) votes among the eleven. "Unfit for Non-Prosexutor "Fit for Non-Prosecution”

is to be decided with a simple majority of the mensb

(3) Those Entitled to Motion and Subject of Review

Those who are entitled to make a motion to the Citiees are: a complainant, a
third party accuser, a requesting party for a aekend of case that can be accepted
(as a criminal case) only when the party requested ,a victim of a crime (or the
family members of a victim, if the victim is deceds.

Cases not considered by the Committees includereathere is no decision of non-
prosecution made by a public prosecutor, suchcasa which is not sent nor
transferred to any public prosecutor because nestigation is carried out at all (for
example where police have not accepted a crimwralptaint (victim accusation) or a
third party accusation as a criminal case).

(4) Operation in Practice

The number of the reviewed cases by the Commitfems] the rate of prosecution by
public prosecutors, etc. from 1949 (when the sysiethe Committees was
established) to 2004, are as follo¥¥s:

0 The number of motions for review: 144,192 (142,8@bng them are
closed.)

0 The number of the resolutions of "Fit for Proseanitiand "Unfit for
Non-Prosecution™: 16,791 (11.7% among the closeds<above
indicated.)

0 The rate of public prosecution after the resolwgioh"Fit for
Prosecution” or "Unfit for Non-Prosecution™: 7.7%

8 The percentages of the offenses for which theschave been reviewed are: 17.5% for death or
bodily injury by negligence in the conduct of buese; 12.3% for fraud; 11.0% for documentary
forgery, etc. It would appear that a considerabimiper of them are motions for review regarding
traffic accident cases.

89 Supreme Court, Criminal Affairs Bureaupra note 86.
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(Note that from 2000 to 2004, the rate of prosecutvas from 25 to 35% each year,
and the rate of prosecution these days is higlaer tiat at the time of the
establishment of the system.)

(5) The Law Amendment in 2004
In 2004, the Law was amended to recognize the lagding effect of the resolution
of the Committee&’

The new system is as follows. Where any public geasr does not commence

public prosecution in spite of a committee's resotuof "Fit for Prosecution”, an
attorney appointed by a court can prosecute ireptd@ public prosecutor. For such
an appointment, the prosecution inquest committest meexamine the case and make
a resolution for prosecution (“Prosecution Resohifj with eight (8) votes out of the
eleven (11) members. The new system is to be ingaésd along with theSaiban-in
(Citizen Judge) Systefi"

4. Notification of the Decision
In order to ensure the utility of the review prac@srelation to the prosecutor’s
exercise of discretion, notice systems discloseveeit information to the parties:

(1) Notice to the complainants and the third partyaccusers etc.

When a public prosecutor commences public prosaetudr makes a decision
of non-prosecution, the prosecutor shall immedyatetify the complainant,
the accuser, or the requesting party, of that véisol. This is only the case for
a criminal complaint, a third-party accusationywdrere a request was made
(CPC, Art. 260).

(2) Notice to Victims

In accordance with the Victim Notice System of Bblic Prosecutors
Offices?? a victim is to be notified by the Public ProsecstOffices of the
decision of prosecution or non-prosecution, theslaf trials, the result of
criminal proceedings and the like, if the victimwishes.

% Historically, there had been criticisms agaiegllly non-binding effect of the resolution of the
Committees that the check mechanism had not fumetigufficiently over the public prosecution
power and authority of a public prosecutor. Howetlee amendment of the Law was realized upon the
recommendation of the Judicial System Reform Cduwtiich responded to mounting public opinions
that protection of human rights of victims and flublic participation in the judicial process shohkl
realized.

°1 To be implemented by May, 2009.The Law to AmerelRart of Code of Criminal Procedure,
supplementary provision Art. 1, No. 2.

92 As the system is operated based on an admiiistratice, it is not established as the legaltrigth
victims, and the contents of a notice and othexdedt to each public prosecutor's discretion.
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